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PRIVATE  PROPERTY  PROTECTION  ACT  OF 

1993 


WEDNESDAY,  NOVEMBER  3,  1993 

House  of  Representatives, 
Subcommittee  on  Department 

Operations  and  Nutrition, 
Committee  on  Agriculture, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
1300,  Longworth  House  Office  Building,  Hon.  Charles  W.  Stenholm 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Sarpalius,  Bishop,  Volkmer,  Pomeroy, 
Lambert,  Smith  of  Oregon,  Gunderson,  and  Canady. 

Also  present:  Representative  Condit,  member  of  the  committee. 

Staff  present:  Gary  R.  Mitchell,  minority  staff  director;  Dale 
Moore,  minority  legislative  coordinator;  Glenda  L.  Temple,  clerk; 
Stan  Ray,  James  A.  Davis,  and  Pete  Thomson. 

OPENING  STATEMENT  OF  HON.  CHARLES  W.  STENHOLM,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Stenholm.  The  subcommittee  will  come  to  order. 

The  legislation  before  today's  subcommittee  hearing  represents 
an  effort  to  address  the  increasing  challenges  that  property  owners 
face  as  a  result  of  Federal,  State,  and  local  government  actions. 
The  issues  surrounding  the  debate  over  land  and  water  rights,  and 
the  role  of  the  Federal  Government,  is  a  very  timely  issue. 

Just  recently,  the  House  voted  to  create  an  agency  to  monitor  en- 
dangered species,  but  only  after  an  amendment  protecting  the 
rights  of  property  owners  was  overwhelmingly  adopted.  Collecting 
information  on  and  preserving  the  environment  is  indeed  a  worth- 
while goal,  but  pitting  the  interests  and  needs  of  people  against  the 
interests  of  endangered  species  is  not  good  policy. 

Private  property  is  a  critical  part  of  the  free  enterprise  system, 
a  fundamentsd  cornerstone  in  this  country.  Yet  today's  farmer  and 
rancher  is  faced  with  growing  Government  regulations  that  threat- 
en to  place  limits  on  how  that  property  can  be  used. 

Most  farmers  and  ranchers — and  other  small  businesses — don't 
have  the  financial  means  to  hire  an  attorney  to  file  suit  in  a  claims 
court  in  order  to  receive  just  compensation  for  regulatory  takings, 
which  is  one  of  the  reasons  a  number  of  legislative  initiatives,  in- 
cluding this  one,  have  been  introduced,  to  protect  private  property 
rights. 

I  commend  my  colleague  from  California,  Mr.  Condit,  for  intro- 
ducing this  legislation  as  a  point  from  which  this  committee  can  ac- 

(1) 


lively  participate  in  this  important  debate,  and  were  he  here  I 
would  defer  at  this  time  to  the  sponsor  of  the  bill  for  any  opening 
comments,  but  we  will  wait  until  he  arrives  in  just  a  moment. 
[H.R.  561  follows:] 
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103d  congress 
1st  Session 


H.R.561 


To  ensure  that  Federal  agencies  establish  the  appropriate  procedures  for 
assessing  whether  or  not  Federal  regulations  might  result  in  the  taking 
of  private  property,  and  to  direct  the  Secretary  of  Agriculture  to  report 
to  the  Congress  with  respect  to  such  takings  under  programs  of  the 
Department  of  Agriculture. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  25,  1993 

Mr.  CONDIT  (for  himself,  Mr.  Baker  of  Louisiana,  Mr.  Barrett  of  Ne- 
braska, Mr.  DooLEY,  Mr.  DooLiTTLE,  Mr.  EMERSON,  Mr.  Pete  Geren 
of  Texas,  Mrs.  Lloyd,  Mr.  Oxley,  Mr.  Montgomery,  Mr.  Quillen, 
Mr.  Sensenbrennter,  Mr.  Thomas  of  Wyoming,  Mr.  Zeliff,  Mr. 
Skeen,  Mr.  Pickett,  Mr.  Stenholm,  Mr.  Ballenger,  Mr.  Engush 
of  Oklahoma,  Mr.  Andrews  of  New  Jersey,  Mr.  Jacobs,  Mr.  Schiff, 
and  Mr.  SUNDQUIST)  introduced  the  following  bill;  which  was  referred 
jointly  to  the  Committees  on  the  Judiciary  and  Agriculture 


A  BILL 

To  ensure  that  Federal  agencies  establish  the  appropriate 
procedures  for  assessing  whether  or  not  Federal  regula- 
tions might  result  in  the  taking  of  private  property, 
and  to  direct  the  Secretary  of  Agriculture  to  report  to 
the  Congress  with  respect  to  such  takings  under  pro- 
grams of  the  Department  of  Agriculture. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 


2 

1  SECTION  1.  SHORT  TITLE. 

2  This  Act  may  be  cited  as  the   "Private  Property 

3  Protection  Act  of  1993". 

4  SEC.  2.  FINDINGS. 

5  The  Congress  finds  that  there  are  certain  Federal 

6  laws,  regulations,  and  actions,  which  adversely  affect  the 

7  value  of  private  property. 

8  SEC.  3.  PURPOSE. 

9  The  purpose  of  this  Act  is  to  reduce  the  risk  of  undue 

10  or  inadvertent  burdens  on  the  public  resulting  from  cer- 

1 1  tain  lawful  Federal  Government  actions. 

12  SEC.  4.  DEFINITIONS. 

13  In  this  Act — 

14  (1)   the  term   "private  property"   includes  all 

15  property  protected  by  the  fifth  amendment  to  the 

16  Constitution,  including  real  and  personal  property 

17  and  tangible  and  intangible  property; 

18  (2)    the    term    "taking    of   private    property" 

19  means  an  activity  wherein  private  property  is  taken 

20  such  that  compensation  to  the  owner  of  that  prop- 

21  erty  is  required  by  the  fifth  amendment  to  the  Con- 

22  stitution;  and 

23  (3)  the  term  "agency"  means  a  Federal  agency 

24  in  the  executive  branch  which  engages  in  activity 

25  with  the  potential  for  taking  private  property,  in- 

26  eluding  the  Department  of  Agriculture  and  any  mili- 
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1  tary  department,   government   corporation,   govem- 

2  ment-controUed  corporation,  or  other  establishment 

3  in  the  executive  branch  of  the  United  States  Govem- 

4  ment. 

5  SEC.  5.  PROTECTION  OF  PRIVATE  PROPERTY. 

6  No  regulation  issued  by  an  agency  after  the  date  of 

7  enactment  of  this  section  shall  become  effective  until  the 

8  issuing  agency  is  certified  by  the  Attorney  General  to  be 

9  in  comphance  with  Executive  Order  12360  or  similar  pro- 

10  cedures  to  assess  the  potential  for  the  taking  of  private 

1 1  property  in  the  course  of  Federal  regulatory  activity,  with 

12  the  goal  of  minimizing  such  takings  where  possible.  The 

13  Attomev  General  shall  make  a  certification  under  this 

14  paragraph  no  later  than  90  days  after  the  date  of  the  issu- 

15  ance  of  the  regulation. 

16  SEC.  6.  JUDICIAL  REVIEW. 

17  (a)   Jurisdiction. — Judicial   review   of  an   action 

18  taken  pursuant  to  this  Act  shall  be  limited  to  the  question 

19  of  whether  the  Attorney  General  has  certified  the  issuing 

20  agency  under  section  5  as  being  in  compliance  with  Execu- 

21  tive  Order  12360  or  similar  procedures. 

22  (b)  Standing. — Only  persons  adversely  affected  by 

23  an  agency  action  taken  pursuant  to  this  Act  shall  have 

24  standing  to  challenge  and  seek  judicial  review  of  that  ac- 

25  tion. 

•HR  661  IH 


4 

i 

1  (c)  Savings. — Except  as  specifically  provided  in  this 

2  section,   nothing  in  this   section   shall  be   construed  to 

3  limit — 

4  (1)  the  right  of  a  person  to  file  a  claim  under 

5  anv  other  Federal  law;  or 

6  (2)  the  scope  of  judicial  review  of  an  agency  ac- 

7  tion. 

8  SEC.  7.  STUDY  AND  REPORT  ON  TAKINGS,  FARM  ECONOMY, 

9  AND  AGRICULTURAL  PRODUCTION. 

10  (a)  Study. — Before  the  end  of  the  90-day  period  be- 

1 1  ginning  on  the  date  of  the  enactment  of  this  Act,  the  Sec- 

12  retary  of  Agriculture  shall  conduct  a  study  to  determine 

13  the  effect  that  this  Act  will  have  on  the  farm  economy 

14  and  agricultural  production  of  the  United  States. 

15  (b)  Report. — Before  the  end  of  the  90-day  period 

16  beginning  on  the  date  of  the  enactment  of  this  Act,  the 

17  Secretary  of  Agriculture  shall  submit  to  the  Committee  on 

18  Agriculture  of  the  House  of  Representatives  and  the  Com- 

19  mittee  on  Agriculture,  Nutrition,  and  Forestry  of  the  Sen- 

20  ate  a  report  on  the  findings  and  conclusions  of  the  study 

21  under  subsection  (a),  which  shall  include — 

22  (1)  a  discussion  of — 

23  (A)  administrative  procedures  followed  by 

24  the  Department  of  Agriculture  to  minimize  the 
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1  taking  of  private  property  in  regulatory  aetivi- 

2  ties  of  that  department;  and 

3  (B)  measures  undertaken  by  that  depart- 

4  ment  to  implement  Executive  Order  12360;  and 

5  (2)  recommendations  for  any  further  legislative 

6  or  administrative  actions  that  are  appropriate  for 

7  limiting  the  effect  that  this  Act  will  have  on  the 

8  farm  economy  and  agricultural   production  of  the 

9  United  States. 
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Mr.  Stenholm.  Mr.  Smith. 

OPEND^G  STATEMENT  OF  HON.  ROBERT  F.  (BOB)  SMITH,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF 
OREGON 

Mr.  Smith  of  Oregon.  I  thank  you,  Mr.  Chairman.  As  a  cosponsor 
of  this  legislation,  and  one  that  has  been  concerned  for  years  about 
the  overreach  of  the  Federal  Grovemment  and  in  some  cases  State 
governments,  I  am  delighted  to  discuss  this  issue.  I  am  pleased 
that  the  Senator  from  Texas,  who  has  been  a  long  time  supporter 
of  private  property  rights,  is  here  to  discuss  this  issue  with  us. 

I  don't  think  there  is  an5rthing  more  important  to  we  who  live  in 
the  West  than  to  find  some  sort  of  balance  between  the  issue  of 
protecting  private  property  rights  and  where  we  all  fall  into  this 
question  of  endangered  species  and  of  other  takings  by  the  Federal 
Government  without  compensation. 

It  is  obvious  under  the  fifth  amendment  you  can  go  to  court,  but 
everybody  agrees  that  it  costs  you  about  $200,000.  That  means  that 
the  little  guy  who  is  being  punished  has  no  chance  and  no  oppor- 
tunity for  compensation  nor  even  interest,  so  I  think  it  is  a  time 
that  we  begin  to  balance  what  the  Federal  Government  does  and 
the  States,  and  I  am  delighted  to  be  here  and  to  listen  to  the  Sen- 
ator and  to  Mr.  Condit  and  others  discuss  this  issue. 

I  thank  you,  Mr.  Chairman,  very  much  for  holding  this  most  im- 
portant hearing. 

[The  prepared  statement  of  Mr.  Smith  of  Oregon  follows:] 
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STATEMENT  OF 

ROBERT  F.  SMITH 

BEFORE  THE  HOUSE  COMMITTEE  ON  AGRICULTURE 

SUBCOMMITTEE  ON  DEPARTMENT  OPERATIONS  AND  NUTRITION 

NOVEMBER  3.  1993 


Mr.  Chairman,  I'd  like  to  thank  you  for  calling  the  hearing  today.  The 
continued  assault  on  private  property  rights  has  been  of  tremendous  concern  to 
me  throughout  my  career  in  public  service,  and  I  welcome  the  opportunity  to 
examine  this  proposal  to  improve  the  current  state  of  affairs. 

The  authors  of  the  Bill  of  Rights  understood  that  property  cannot  be 
taken  for  public  use  without  justifiably  compensating  the  owner.   The  fifth 
amendment  prohibition  on  taking  without  compensation  guarantees  a  basic  human 
freedom,  the  right  to  be  secure  in  one's  own  property. 

It  has  long  been  my  belief  that  if  the  Federal  government  wants  to 
protect  the  environment  and  endangered  species  on  private  land,  then  it  should 
be  prepared  to  pay  the  price. 

As  many  of  your  know,  I  have  introduced  legislation  on  this  very  point. 
While  it  has  not  been  referred  to  this  Subcommittee,  HR  1388,  The  Just 
Compensation  Act  1993,  recognizes  the  obligation  the  federal  government  has  to 
compensate  property  owners  for  their  loss  of  economic  value. 

However,  under  current  law,  citizens  are  entitled  to  compensation  only 
when  a  federal  taking  completely  deprives  property  of  value.   Private  property 
owners  do  not  get  a  penny  unless  the  entire  value  of  their  land  is  diminished. 

The  Just  Compensation  Act  requires  that  federal  agency  chiefs  determine 
if  a  diminution  of  property  value  has  occurred  as  a  result  of  agency 
regulations  or  activities,  and  then  make  an  offer  of  compensation  to  the 
affected  property  owner. 

If  the  individual  refuses  the  compensation,  he  would  be  entitled  to  file 
a  claim  in  the  U.S.  Claims  Court  for  Compensation.   Settlement  from  the  Claims 
Court  would  be  paid  out  of  the  Land  and  Water  Conservation  Fund.   There  would 
be  no  need  to  appropriate  new  money,  the  bill  does  not  have  pay/go 
implications . 

That  property  may  be  taken  to  satisfy  the  public  need  only  in  exchange 
for  something  of  equal  value.   If  it  is  in  the  good  of  the  public  interest, 
then  it  may  be  taken,  but  just  compensation  has  to  be  rewarded. 

Individuals  suing  the  federal  government  on  this  basis  have  a 
startlingly  high  rate  of  success  in  comparison  to  other  suits  brought  against 
the  government.   Unfortunately,  such  constitutionally-based  suits  can  cost  a 
typical  litigant  $200,000  just  to  get  the  case  started. 

This  high  cost  of  suing  creates  a  tremendous  disincentive  for  those  of 
modest  means  to  defend  their  rights.   In  addition,  lost  cases  mean 
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expenditures  for  compensation,  a  burden  on  the  taxpayer  that  was  not 
anticipated  when  the  underlying  public  policy  was  considered  by  Congress. 

HR  561,  the  Private  Property  Protection  Act  of  1993,  is  based  upon  the 
foundation  of  Executive  Order  12630.   This  Executive  Order  was  Issued  by 
President  Reagan  In  1988.   Legislation  similar  to  HR  1991  was  adopted  by  the 
Senate  in  1991  with  the  endorsement  of  the  Bush  Administration. 

This  little-enforced  order  requires  a  Federal  agency  to  ask  itself, 
before  it  acts,  whether  a  proposed  government  regulatory  policy  or  action 
would  "take"  individual  rights  in  property  and  trigger  the  Constitution's 
obligation  to  pay  just  compensation. 

As  the  courts  focus  Increasingly  on  the  consequences  of  Federal 
regulation  on  private  property  rights,  these  constitutionally  required  Federal 
payments  and  the  consequent  burden  on  the  taxpayer  are  likely  to  Increase. 
Financial  responsibility  argues  for  evaluating  the  risks  of  these  costs 
before,  rather  than  after,  the  obligation  occurs. 

By  building  private  property  rights  considerations  into  the  regulatory 
process  in  the  first  place,  the  rights  of  all  Americans,  not  just  the  wealthy 
Americans,  are  protected. 

The  duty  of  protecting  and  preserving  the  constitutional  rights  of 
Americans  does  not  fall  to  the  individual.   It  is  the  duty  of  all  of  us  here 
in  this  Congress  to  see  that  all  individuals  are  protected,  not  just  those 
whose  property  has  been  taken,  but  those  who  are  paying  for  the  property  that 
Is  taken. 

This  is  why  legislation  such  as  HR  561  deserves  our  close  attention  and 
swift  action.   1  look  forward  to  today's  testimony 
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Mr.  Stenholm.  I  now  recognize  Mr.  Condit,  the  lead  sponsor  of 
H.R.  561  the  Private  Property  Protection  Act. 

OPENING  STATEMENT  OF  HON.  GARY  A.  CONDIT,  A  REP- 
RESENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFOR- 
NIA 

Mr.  Condit.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you  for 
holding  this  important  hearing  on  private  property  rights.  I  firmly 
believe  that  private  property  rights  is  one  of  the  House's  major  is- 
sues for  debate  during  this  session  of  Congress. 

In  just  the  past  2  years,  regulatory  takings  of  property  by  Fed- 
eral agencies  have  become  a  matter  of  substantial  concern  to  Con- 
gress. Eleven  separate  bills  were  introduced  during  the  102d  Con- 
gress, while  eight  bills  have  been  introduced  in  this  Congress.  Just 
3  weeks  ago,  the  House  voted  by  large  numbers  in  favor  of  protect- 
ing private  property  rights  by  amending  H.R.  1845,  the  National 
Biological  Survey  Act  of  1993,  to  ensure  written  consent  before 
Federal  employees  can  enter  onto  private  property.  The  reasons  for 
these  congressional  reactions  are  obvious. 

Government  policies  intended  to  protect  the  environment  have 
interfered  with  the  constitutional  rights  of  private  landowners.  In 
1990  alone,  53,000  pages  of  Federal  Government  regulations  were 
issued  on  the  use  of  private  property.  It  is  not  hard  to  imagine  that 
these  regulations  have  placed  severe  limitations  on  private  prop- 
erty use.  In  addition  to  limiting  property  use,  Federal  regulations 
have  reduced  land  values,  while  creating  economic  uncertainty  and 
other  hardships  for  property  owners. 

There  have  been  claims  that  H.R.  561  would  subvert  environ- 
mental, health,  and  safety  legislation  enacted  by  Congress.  Nothing 
could  be  further  from  the  truth. 

If  anything,  the  legislation  will  make  the  Federal  bureaucracy 
more  sensitive  to  the  environmental  and  financial  consequences  of 
their  regulatory  actions.  The  U.S.  Grovemment  is  currently  facing 
well  over  $1  billion  in  outstanding  takings  claims.  In  addition,  sev- 
eral of  the  largest  takings  judgments  in  history  have  already  been 
handed  down,  including  one  totaling  $120  million  in  1990.  In  Cali- 
fornia alone,  property  owners  who  can  afford  legal  costs  are  win- 
ning about  50  percent  of  their  takings  cases,  and  according  to  a  re- 
cently released  report  by  the  Congressional  Research  Service,  prop- 
erty owners  won  regulatory  takings  cases  before  the  Federal  courts 
in  1990  more  often  than  not. 

This  is  astonishing  when  you  consider  the  Federal  Government 
wins  9  out  of  10  times  in  all  other  areas  of  the  law.  The  basic  ques- 
tions we  must  ask  is:  What  good  are  Federal  regulations  if  they  are 
overturned  in  court? 

The  fact  that  property  owners  who  can  afford  to  mount  legal  bat- 
tles against  their  own  Government  and  are  winning  in  the  courts 
is  no  consolation.  For  every  property  owner  who  wins  such  a  battle, 
there  are  thousands  who  lack  either  the  time  or  the  money  to  de- 
fend their  rights  in  court. 

The  Private  Property  Protection  Act  is  good  legislation.  It  simply 
tells  Government  agencies  to  look  at  the  takings  implication  before 
they  begin  their  regulations.  It  doesn't  change  the  definition  of 
takings  nor  does  it  preclude  agencies  from  regulating,  but  it  will 
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allow  agency  managers  to  better  understand  the  effect  of  their  reg- 
ulations. If  it  looks  like  a  taking  is  probable,  they  can  adjust  their 
regulations  or  at  least  budget  for  just  compensation  as  required  by 
the  fifth  amendment. 

Why  should  the  taxpayers  have  to  foot  the  bill  for  billions  of  dol- 
lars in  takings  claims  if  they  can  be  reasonably  avoided? 

We  have  come  to  a  turning  point  in  environmental  policy.  Regu- 
lators must  not  be  allowed  to  turn  capable  stewardship  into  liabil- 
ities by  removing  or  infringing  on  landowners'  constitutional  rights. 

Again,  I  would  like  to  thank  the  chairman  and  the  members  of 
the  subcommittee  for  taking  responsible  action  on  this  issue  of  pri- 
vate property  rights  by  holding  this  hearing.  I  look  forward  to  Sen- 
ator Gramm's  comments  and  the  witnesses  in  the  audience  today, 
Mr.  Chairman. 

Mr.  Stenholm.  Mr.  Canady. 

OPENING  STATEMENT  OF  HON.  CHARLES  T.  CANADY,  A  REP- 
RESENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  FLORIDA 

Mr.  Canady.  Thank  you,  Mr.  Chairman,  I  want  to  thank  you  and 
Mr.  Smith  for  your  leadership  in  highlighting  this  very  important 
issue.  I  want  to  commend  Mr.  Condit  for  this  legislation.  I  believe 
that  we  have  a  regulatory  environment  in  this  country  that  is  hurt- 
ing our  economy.  It  goes  beyond  that  because  in  many  cases  it  is 
doing  things  that  are  fundamentally  unfair  to  landowners  in  this 
country,  and  so  I  believe  this  is  something  that  urgently  needs  at- 
tention. It  is  something  that  is  a  frustration  to  me  and  my  constitu- 
ents. 

I  believe  the  future  of  our  country  will  be  affected  by  this  issue, 
and  we  need  to  address  it,  and  so  I  am  very  pleased  to  be  here 
today  for  these  hearings.  I  look  forward  to  the  Senator's  comments 
and  to  the  testimony  from  the  other  witnesses.  Thank  you. 

[The  prepared  statement  of  Mr.  Canady  follows:! 
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Before  the 

HOUSE  AGRICULTURE  SUBCOMMITTEE  ON 
DEPARTMENT  OPERATIONS  AMD  NUTRITION 

November  3,  1993 


Thank  you  Mr.  Chairman.   I  coininend  you  and  Mr.  Smith  for  calling 
this  hearing  to  address  H.R.  561  and  the  issue  of  private 
property  rights. 

In  recent  years,  federal  regulations  have  increasingly  infringed 
on  the  rights  of  our  Nation's  private  property  owners.   While 
federal  regulations  are  always  adopted  under  the  guise  of 
"protecting  the  land  for  the  good  of  the  public,"  it  appears  that 
we  are  losing  sight  of  exactly  who  is  the  "public."   We  must 
remember  that  America's  landowners  are  part  of  the  "public." 

Imposing  regulations  that  unduly  limit  the  ability  of  property 
owners  to  manage  or  utilize  their  property  is  inconsistent  with 
the  very  principles  which  this  country  was  founded. 

While  I  believe  we  must  have  laws  that  protect  America's 
environmentally  sensitive  lands,  we  should  not  pass  laws  that 
prevent  America's  farmers,  businesses  and  homeowners  from  making 
reasonable  use  of  their  property.   We  must  carefully  balance 
environmental  concerns  with  the  legitimate  interests  of  private 
property  owners. 

In  addition,  we  must  begin  to  look  at  the  long-term  impact  of  the 
environmental  legislation  which  this  body  passes.   If  we  limit 
the  ability  of  private  property  owners  to  the  point  that  the  only 
privilege  of  owning  land  is  paying  taxes  on  that  land,  I  truly 
believe  that  we  have  gone  well  beyond  the  purpose  of 
environmental  protection. 

I  commend  Mr.  Condit  for  introducing  this  legislation  and  look 
forward  to  the  testimony  of  today's  witnesses. 


nmno  ON  HECYOa  PAra 
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Mr.  Stenholm.  Mr.  Volkmer. 

Mr.  Volkmer.  No  comment. 

Mr.  Stenholm.  Any  prepared  statements  received  from  the 
members  will  be  placed  at  this  point  in  the  record. 

[The  prepared  statements  of  Mr,  Roberts,  Ms.  Lambert,  and  Mr. 
Emerson  follow:] 
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The  Honorable  Pat  Roberts 

Department  Operations  and  Nutrition  Hearing:   H.R.  561 

November  3,  1993 

Thank  you  Chairman  Stenholm,  Vice  Chairman  Smith,  for  holding  this  hearing  on 
H.R.  561  introduced  by  our  colleague,  Mr.  Condit,  to  address  the  growing  concerns  among 
U.S.  citizens  who  face  the  threat  of  having  their  property  "taken"  by  government  actions 
related  to  the  administration  of  myriad  federal  environmental  statutes  and  regulations. 

This  Committee  accepts  that  certain  enviroimiental  policies  are  necessary  to  protect 
public  health  and  the  ecology.  But  the  federal  agencies  and  officials  enforcing  federal 
environmental  policies  must  take  care  to  ensure  the  rights  and  privileges  of  private  property 
owners  are  recognized  and  protected.  This  must  include  a  clear  understanding  that  a 
"taking"  is  not  limited  to  situations  where  the  government  take  over  the  deed  to  a  property. 
We  must  address  other  forms  of  "taking"  that  may  leave  a  property  owner  with  the  deed  - 
and  the  taxes  --  to  the  land,  but  through  use  restrictions,  etc.,  takes  away  the  owner's  ability 
to  achieve  a  realistic  economic  return  from  the  land,  and/or  diminishes  the  land's  value. 

Essentially,  there  are  two  key  policy  elements  necessary  to  make  certain  property 
owners  are  protected.  First,  there  must  be  an  appropriate  framework  to  ensure  that  a 
federal  agency  has  established  and  followed  rational,  scientifically-based  (where  appropriate) 
procedures  to  assess  if  a  regulatory  action  will  result  in  the  "taking"  of  property.  This 
assessment  is  critical  to  the  process  of  determining  if  the  "taking"  is  necessary  in  order  for 
an  agency  to  meet  it  mandate  under  the  law. 

In  my  visits  with  Mr.  Condit,  Mr.  Smith  and  other  strong  advocates  of  the  rights  of 
property  owners,  it  is  clear  the  primary  goal  of  each  federal  agency  should  be  a  common 
sense  examination  of  the  necessity  of  a  proposed  "takings"  action.  In  many  cases,  it  seems 
logical  to  assume  that  treating  private  property  owners  as  equal,  participating  partners  in  a 
cooperative  effort  to  effect  a  particular  environmental  policy  would  be  more  efficient  and 
less  costly  to  the  government.  In  addition,  if  private  owners  rights  are  respected,  and  they 
remain  in  control  of  their  property,  it  seems  equally  logical  they  can  -  and  will  -  do  a  better 
job  on  the  day-to-day  management  of  their  property. 

Second,  if  common  sense  procedures  and  scientific  assessment  determine  that  the 
"taking"  of  a  property  is  the  only  way  to  meet  a  particular  mandate,  then  we  must  ensure- 
that  property  owners  receive  fair  and  just  compensation  for  what  they  have  lost  as  a  result 
of  the  "taking"  action.  With  the  tight  fiscal  restraints  of  the  federal  budget,  and  the  fact  that 
property  owners  who  have  the  resources  to  take  Uncle  Sam  to  Court  have  an  even  odds 
chance  of  winning,  we  must  make  certain  that  federal  agencies  follow  well-established 
procedures  to  avoid  the  unnecessary  expending  of  federal  taxdollars  through  the  inefficient  - 
-  and  unfair  ~  administration  of  federal  envirorunental  policies. 

This  nation's  Constitution,  under  Article  VII,  Amendment  V,  declares,  "No  person 
shall  ...  be  deprived  of  life,  bljerty,  or  property,  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without  just  compensation."  That's  the  bottom  line. 
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s 
Thank  you  Mr.  Chairman.   As  always  I  appreciate  the  timeliness 

with  which  you  bring  issues  before  this  subcommittee.   For  those 

of  us  who  represent  landowners  (particularly  farmers  and 

ranchers)  this  hearing  is  of  the  utmost  importance.   For  years 

concern  has  been  growing  over  the  effect  of  government 

regulations  on  the  private  property  of  our  citizens.   One  need 

only  look  back  over  the  last  couple  of  months  to  find  examples 

that  these  concerns  are  very  much  alive:   the  Administration's 

proposals  to  improve  the  wetlands  delineation  process, 

controversies  involving  the  Endangered  Species  Act  in  the  Pacific 

Northwest  and  in  Texas,  and  the  recent  debate  over  the  National 

Biological  Survey.   Indeed,  this  hearing  couldn't  be  more  timely. 

Mr.  Chairman,  like  many  of  my  colleagues  on  the  committee,  I  come 
from  a  family  that  has  made  its  living  from  the  land  for  several 
generations.   As  such,  I  understand  the  unique  value  of  our  right 
to  own  land,  to  use  it,  and  to  respect  it.   My  parents  are  of  the 
generation  that  was  brought  up  trusting  that  the  actions  of  the 
government  always  maintained  the  interests  and  rights  of  its 
citizens  as  a  foremost  consideration.   With  the  drastic  increase 
in  regulation,  that  trust  -  as  others  have  pointed  out  -  seems  to 
be  eroding . 

mNTEO  OM  RECTCLEO  PA^fR 
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Let  me  make  it  clear  that  I  am  not  issuing  a  blanket  condemnation 
of  all  regulatory  actions.   In  an  age  of  increasing  attention  to 
environmental  goals  -  clean  air,  clean  water,  and  protection  of 
our  natural  resources  -  our  government  has  a  role  to  play,  but  it 
must  do  so  responsibly.   One  need  only  look  as  far  as  the 
wetlands  situation  to  understand  our  concerns:   four  federal 
agencies,  attempting  to  administer  two  laws,  with  anybody's  guess 
as  to  which  set  of  regulations  will  be  used,  and  then  no 
certainty  whether  or  not  those  regulations  will  be  superceeded  by 
another,  conflicting  set  of  rules.   The  complexity  of  this  and 
other  regulatory  situations  is  at  best  complex  and  at  worst, 
horribly  inefficient. 

I  am  a  cosponsor  of  H.R.  561  because  I  believe  that  this  bill 
represents  a  credible  step  forward  in  instilling  responsibility 
and  practicality  in  our  regulatory  system.   I  look  forward  to  any 
suggestions  for  improvement  that  this  committee  can  work  through. 
Thank  you  again  Mr.  Chairman.   I  look  forward  to  today's  hearing 
and  testimony. 
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STATEMENT  OF  CONGRESSMAN  BILL  EMERSON 
BEFORE  THE  HOUSE  AGRICULTURE  DEPARTMENT  OPERATIONS 

AND  NUTRITION  SUBCOMMITTEE 

REVIEW  OF  HR  561,  THE  PRIVATE  PROPERTY  PROTECTION  ACT 

NOVEMBER  3,  1993 

Mr.  Chainnan,  I  wish  to  thank  you  and  our  distinguished  Ranking  Member,  Mr. 
Smith  for  holding  this  important  forum  on  a  matter  facing  all  private  property  owners 
today.   Qearly,  the  Fifth  Amendment  to  the  U.S.  Constitution  is  one  of  the  greatest 
liberties  ever  given  to  the  free  world.   However,  the  past  several  years  have  seen  the 
federal  government  and  radical  "preservationist"  groups  infringing  on  private  property 
rights  protected  by  the  Fifth  Amendment   In  order  to  preserve  these  long-held  liberties, 
I  strongly  support  H.R.  561,  the  Private  Property  Rights  Act  of  1993  which  will  prote« 
property  owners  from  unjust  govenmiental  "takings." 

The  Fifth  Amendment  of  the  U.S.  Constitution  provides  in  part  that  "no  person 
shall  be. ..deprived  of  life,  liberty  or  property  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use,  without  just  comp>ensation."  Today,  we  continue  to  see 
a  growing  effort  to  make  private  property  owners  bear  the  burden  and  costs  of 
govenmient  decisions  -  decisions  that  are  made  in  the  interest  of  the  public  at  large,  but 
reach  beyond  the  protection  of  public  health  and  safety. 

Private  property  rights  are  the  foundation  for  all  economic  progress,  and  I  will 
work  to  see  this  premise  is  maintained.   Fanners  must  feel  secure  in  the  ability  to  retain 
the  fruits  of  their  labors,  or  else  there  is  little  incentive  to  save  and  expand  their  farming 
ojjerations. 

A  glance  at  the  former  Soviet  Union  and  other  former  conmiunist  nations' 
ceaseless  political  and  economic  problems  is  far  more  convincing  than  any  other 
argument  for  the  preservation  of  private  property  rights.   Property  owners  have  a 
fundamental  and  natural  right  to  use  and  develop  their  property  and  to  gain  economic 
benefit  from  it  These  private  property  rights  of  Eighth  District  farmers  must  be 
preserved  and  I  will  continue  to  work  with  the  Members  of  this  Committee,  Congress, 
the  President,  and  this  nation's  courts  to  protect  these  liberties  for  generations  to  come. 
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Mr.  Stenholm.  It  is  my  distinct  pleasure  to  welcome  the  senior 
Senator  from  the  great  State  of  Texas  to  be  the  opening  witness 
this  morning.  Welcome,  Phil. 

STATEMENT  OF  HON.  PHIL  GRAMM,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  TEXAS 

Senator  Gramm.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you 
and  Congressman  Smith  for  inviting  me  here  today.  I  would  also 
like  to  take  note  of  the  fact,  Mr.  Chairman,  since  this  is  the  first 
time  I  have  ever  appeared  before  your  subcommittee,  that  I  take 
some  pride  in  the  fact  that  you  and  I  came  to  Congress  on  the  same 
day.  That  pride  is  somewhat  tempered  by  the  realization  that  the 
Congress  leadership  is  based  on  seniority,  which  is  the  length  of 
time  that  you  are  here,  and  what  it  means  is  wa  are  both  getting 
old,  but  in  any  case — — 

Mr.  Stenholm.  That  is  the  way  it  looks  from  here.  I  don't  know 
how  it  looks  from  out  there. 

Senator  Gramm.  That  is  the  way  it  looks  from  here.  In  any  case 
I  would  just  like  to  express  a  little  pride  in  the  fact  that  you  are 
there  and  I  am  glad  to  be  here. 

Mr.  Chairman,  no  right  is  more  fundamental  to  America  than 
the  right  of  private  property.  When  the  Founding  Fathers  wrote 
the  Constitution,  they  understood  that  the  security  of  a  person  and 
their  property  was  fundamental  to  a  free  society.  Consequently, 
when  they  set  out  the  basic  rights  of  the  people  in  the  fifth  amend- 
ment to  the  Constitution,  one  of  those  basic  rights  was  a  guarantee 
that  the  Grovemment  cannot  take  your  property,  no  matter  how 
noble  the  purpose  and  no  matter  how  much  public  good  is  going  to 
be  achieved  by  the  taking — unless  the  Government  compensates 
you. 

When  the  Founding  Fathers  wrote  that  provision,  I  think  it  is 
clear  that  they  meant  it  to  apply  as  they  wrote  it.  Few  people  who 
have  ever  lived  have  been  as  effective  in  using  the  English  lan- 
guage as  they  were,  and  any  study  of  the  Federalist  Papers  makes 
it  very  clear  that  they  meant  what  they  said.  However,  with  the 
coming  of  regulatory  takings  this  whole  guarantee  of  the  Constitu- 
tion has  come  into  question. 

Today  if  somebody  owns  a  farm  and  the  county  comes  in  and 
takes  100  acres  of  their  1,000  acres  to  build  a  road,  no  one  would 
question  the  fact  that  the  county  has  to  pay  them  for  the  100  acres. 
Yet  it  has  become  commonplace  for  the  Federal  GrOvemment  in  the 
name  of  the  environment  or  in  the  name  of  endangered  species  to 
set  conditions  which  limit  the  use  of  the  land  and  then  lower  its 
value  far  more  than  the  taking  of  one-tenth  of  the  land  to  build  a 
road. 

The  courts  have  been  moving  in  the  direction  of  those  of  us  who 
are  concerned  about  private  property.  I  see,  Mr.  Chairman,  that 
you  have  David  Lucas  here  today.  The  Lucas  decision  is  a  very  im- 
portant decision  because  it  begins  to  reaffirm  the  principle  that 
takings,  even  by  regulatory  mechanisms,  are  indeed  takings  and 
that  people  are  protected  under  the  Constitution.  However,  it  es- 
tablishes the  principle  only  where  there  is  a  basic  destruction  of 
value. 
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It  seems  to  me  there  are  still  very  real  questions  if  the  value  of 
the  land  is  reduced  by  50  percent,  25  percent,  or  75  percent.  With 
Senator  Dole,  I  have  introduced  a  bill  in  the  Senate  that  is  almost 
identical  to  the  bill  you  are  holding  hearings  on  here.  It  says  that 
a  Government  agency  must  comply  with  the  Executive  order  which 
says  before  agencies  undertake  regulatory  action,  they  have  to  look 
at  the  takings  question.  They  have  to  minimize  takings.  They  have 
to  be  prepared  for  the  impact  of  takings  in  terms  of  people's  con- 
stitutional right  to  be  compensated. 

I  think  that  this  bill  is  a  very  important  first  step.  I  am  hopeful 
that  we  can  see  your  provision  and  our  companion  provision  be- 
come the  law  of  the  land.  The  difference  in  the  two  bills  is  insignifi- 
cant. The  differences  basically  have  to  do  with  how  the  bills  were 
written  to  get  referrals  to  various  committees.  I  am  hopeful,  Mr. 
Chairman,  that  we  will  adopt  our  bill  in  the  Senate  this  year. 

Our  objective  will  be  to  offer  it  as  an  amendment  to  other  legisla- 
tion on  the  floor  of  the  Senate.  I  am  hopeful  that  you  can  build  a 
base  of  support  in  the  House,  and  I  believe  if  we  work  together  that 
we  might  be  able  to  adopt  this  bill  which  I  see  as  an  important  first 
step. 

I  would  like  to  say  in  conclusion,  Mr.  Chairman,  that  what  we 
really  need  to  do  is  not  only  adopt  this  bill  to  give  us  some  control 
over  regulatory  takings  at  their  source  before  the  taking  occurs, 
but  we  also  need  to  go  back  and  define  in  law  what  is  a  taking. 
We  need  to  define  in  law  the  fact  that  a  regulatory  taking  which 
does  diminish  value  significantly  is  something  that  we  believe  is 
covered  by  the  fifth  amendment. 

I  think  that  action  is  very  important.  There  are  obviously  many 
special  interest  groups  in  the  country  whose  agenda  benefits  by 
trampling  on  the  constitutional  rights  of  private  property.  There  is 
no  doubt  that  this  bill,  as  well  as  a  legislative  definition  of  takings, 
would  be  strongly  opposed  by  many  special  interest  groups.  Never- 
theless, I  think  it  is  vitally  important  that  we  move  ahead. 

Protecting  private  property  is  vitally  important  to  the  future  of 
America,  and  I  want  to  be  sure  that  private  property  is  protected. 
I  appreciate  you  inviting  me  today. 

Mr.  Stenholm.  Thank  you  very  much.  Senator,  for  a  very  elo- 
quent dissertation  on  this  subject,  and  it  is  certainly  this  commit- 
tee's intent  to  move  this  legislation  from  this  subcommittee,  and  I 
believe  that  it  is  safe  to  say  that  there  is  considerable  support  in 
the  full  House  Agriculture  Committee  for  this  general  idea. 

There  have  been  several  other  indications  now  that  Members  of 
Congress  are  beginning  to  awaken  to  some  of  the — well  I  won't  call 
them  sleeping  giants,  but  we  have  allowed  ourselves  to  evolve  into 
a  system  regarding  this  subject  that  does  overlook  individual  pri- 
vate property  rights,  and  in  a  way  in  which  I  don't  think  anyone 
ever  intended,  but  it  is  one  of  these  evolutionary  things  that  hap- 
pen from  time  to  time,  and  I  believe  the  time  has  now  come  for  us 
to  reexamine  some  of  these  basic  political  truths  and  to  take  a  good 
hard  look  at  this  subject. 

We  thank  you  for  your  taking  time  today  to  come  over  and  help 
us  kick  ofi"  the  effort  in  the  House. 

Any  questions,  any  of  my  colleagues,  of  the  Senator? 

Mr.  Smith. 
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Mr.  Smith  of  Oregon.  Senator,  as  I  understand  this  legislation, 
it  is  very  close  to  the  Symms  amendment  that  was  passed  in  the 
Senate  overwhelmingly  last  year,  year  before,  based  on  the  1988 
Executive  order  of  President  Reagan;  is  that  right? 

Senator  Gramm.  That  is  right.  Congressman  Smith.  As  you 
know.  Senator  Symms  left  the  Senate.  Senator  Dole  and  I  decided 
to  take  over  this  initiative  and  our  amendment  is  basically  just  an 
upgrade  and  modernization  of  the  Symms  amendment. 

We  have  voted  on  the  amendment  by  Senator  Symms  in  the  full 
Senate.  It  was  adopted  before,  and  I  am  confident  that  sometime 
next  year  we  will  get  our  provision  adopted.  We  may  want  to  try 
to  coordinate  with  you  as  you  get  your  bill  moving.  That  may  be 
the  time  we  want  to  bring  ours  forward. 

As  you  know,  what  often  happens  in  these  efforts  is  that  we  are 
successful  in  the  Senate  at  one  moment  with  a  provision  on  one  bill 
and  you  can  be  successful  at  another  moment  on  another  bill.  Con- 
sequently, the  two  provisions  never  meet  up,  and  the  marriage 
never  occurs,  and  law  is  not  made.  So  we  want  to  try  to  coordinate 
with  you. 

Our  bill  is  identical  to  yours,  at  least  as  I  read  it,  except  for  the 
fact  that  your  bill  was  clearly  written  so  that  it  would  be  referred 
to  the  Agriculture  Committee. 

Mr.  Smith  of  Oregon.  Right.  It  may  be  that  we  want  to  handle 
this  something  like  the  balanced  budget  amendment,  coordinating 
language  so  that  we  don't  tie  it  up  in  a  conference  committee  over 
a  detail. 

Senator  Gramm.  Well,  that  is  a  good  idea.  I  will  get  my  people 
and  I  will  talk  to  Senator  Dole  about  looking  at  your  bill.  I  think 
it  is  important  that  your  bill  stay  within  the  jurisdiction  of  the  Ag- 
riculture Committee,  so  to  the  extent  that  we  can  alter  ours,  we 
will  look  at  it. 

I  agree  with  you,  the  last  thing  we  want  is  to  have  a  conference 
where  the  conferees  are  not  s)rmpathetic  to  protection  of  private 
property. 

Mr.  Smith  of  Oregon.  Then  I  assume  the  reason  that  you  don't 
have  a  compensation  factor  in  this  bill  is  what  you  mention,  and 
that  is  simply  that  we  lose  jurisdiction  if  there  is  a  compensation 
factor  built  into  the  legislation. 

Senator  Gramm.  I  believe  that  we  are  not  going  to  be  able  to  fix 
the  problem  of  regulatory  takings  with  one  bill.  It  is  very  important 
that  we  get  a  victory  so  that  we  can  encourage  people  who  are  con- 
cerned about  private  property  to  become  more  involved.  There  is 
nothing  worse  than  to  overreach  in  a  legislative  effort  and  end  up 
not  winning. 

What  happens  is  people  get  discouraged,  believe  that  the  system 
is  not  going  to  work  for  them  and  therefore  they  give  up  on  it.  So 
our  approach  is  a  very  simple  approach  that  we  believe  we  can  win 
on.  It  would  then  be  my  objective  to  come  back  with  other  legisla- 
tion to  reinforce  the  mechanism  to  require  compensation.  Finally, 
I  have  people  researching  ways  in  the  past  we  have  used  law  to 
define  terms  in  the  Constitution. 

I  would  like  to  have  a  legislative  definition  of  takings  that  would 
guarantee  the  same  constitutional  protections  against  regulatory 
takings  that  we  now  have  in  regard  to  takings  based  on  eminent 
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domain  decisions  where  property  is  actually  taken  to,  say,  build  a 
road  or  to  build  a  public  facility. 

Mr.  Smith  of  Oregon.  I  thank  you  very  much. 

Mr.  Stenholm.  Any  other  questions?  If  not,  Senator  Gramm, 
thank  you  very  much  for  coming  over  and  testifying.  We  look  for- 
ward to  working  with  you. 

Call  panel  2,  Mr.  David  Lucas,  Mr.  Shawn  Stevenson.  The  first 
witness,  Mr.  David  Lucas,  Mount  Pleasant,  South  Carolina. 

STATEMENT  OF  DAVID  HENRY  LUCAS,  CHAIRMAN,  COUNCIL 

ON  PROPERTY  RIGHTS 

Mr.  Lucas.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  distin- 
guished members  of  the  subcommittee.  For  the  record  I  am  David 
Henry  Lucas,  chairman  of  the  newly  formed  Council  on  Property 
Rights.  I  come  before  this  subcommittee  today  to  speak  on  govern- 
mental abuse  of  private  property  owners. 

I  use  the  term  owners  to  mean  people,  average  American  citizens 
who  are  minding  their  own  business  and  living  their  lives  quietly. 
Then  one  day  they  wake  up  and  discover  to  their  surprise  and  hor- 
ror that  now  they  and  their  property  are  caught  up  in  this  ever 
growing  web  of  Government  regulation. 

I  can  tell  you  from  experience  that  from  that  day  forward  their 
lives  and  their  opinion  of  the  American  Government  will  never  be 
the  same. 

My  case  is  now  in  the  legal  history  books  as  Lucas  v.  South  Caro- 
lina Coastal  Council.  One  can  read  from  the  record  and  see  the 
legal  theories  that  were  argued.  What  you  can't  read  about  in  any 
legal  debate  is  the  human  aspects  of  that  experience. 

To  begin  with,  this  case  took  5  years  out  of  my  life  to  try  to  get 
back  what  the  Constitution  and  plain  old  common  sense  says  that 
I  should  never  have  lost  in  the  first  place.  I  also  lost  emotionally 
while  riding  this  legal  roller  coaster.  But  it  was  not  a  ride  that  I 
took  on  my  own.  My  entire  family  went  along  with  me.  Many  peo- 
ple in  similar  circumstances  have  not  been  able  to  press  their  cases 
as  far  as  we  did. 

We  ultimately  received  compensation  from  the  State.  But  that 
compensation  was  not  just  nor  was  it  adequate  to  cover  my  losses. 

I  was  one  of  the  fortunate  few  to  recover  anything,  to  recover  any 
compensation.  This  was,  however,  not  the  end  of  the  story.  As  if 
to  punctuate  the  absurdity  of  this  ordeal.  South  Carolina,  after 
fighting  me  for  5  long  hard  years  to  preserve  the  beach,  has  re- 
cently put  these  same  two  lots  on  the  market.  They  are  going  to 
allow  the  new  owners  to  build  houses  on  those  very  same  lots  that 
they  fought  me  on. 

I  would  ask  the  members  of  this  committee  to  reflect  on  how  they 
would  feel  under  these  circumstances.  To  call  the  perpetrators  of 
this  black  comedy  hypocrites  would  do  an  injustice  to  mere  hypoc- 
risy. This  was  just  plain  stupid.  It  was  a  waste  of  time,  money,  and 
effort  on  everyone's  part. 

My  case  is,  unfortunately,  not  a  rarity.  Since  coming  to  the  atten- 
tion of  the  Nation,  my  phone  rings  often,  way  too  often.  On  the 
other  end  there  is  a  cry  for  help.  During  the  course  of  my  ordeal, 
people  from  all  over  the  Nation  have  gotten  up  the  courage  to  call 
a  stranger  to  tell  them  their  stories  and  to  offer  him  their  prayers 
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and  encouragement.  Most  were  not  able  to  avail  themselves  of  their 
fifth  amendment  rights. 

All  were  stunned  that  their  country  had  done  this  to  them.  Many 
were  veterans  who  had  fought  and  bled  for  this  country.  These  peo- 
ple cannot  understand  what  is  happening  to  this  country  nor  why. 
They  hoped  that  somehow  my  ordeal  would  in  some  way  help  them 
with  their  problem.  I  certainly  hope  that  is  the  case. 

Mr.  Chairman,  members  of  the  subcommittee,  I  only  burden  you 
with  this  story  to  demonstrate  the  very  real  dangers  of  ignoring  the 
Bill  of  Rights.  Even  though  the  professed  goals  of  certain  regula- 
tions may  be  worthy,  sometimes  these  regulations  can  have  unfore- 
seen negative  consequences.  These  negative  consequences  are  no 
longer  unforeseen  concerning  private  property. 

The  wake  up  bells  have  sounded.  I  hope  that  I  have  at  least 
alerted  you  to  what  is  taking  place  all  over  this  Nation.  You  must 
be  aware  by  now  that  innocent  men,  women,  and  children  are  hav- 
ing their  lives  ruined  by  one  sided  laws  that  ignore  the  Bill  of 
Rights.  Freedom  is  not  just  a  word  to  be  said  like  a  mantra.  It  is 
a  state  of  being  that  is  challenged  in  this  country  like  never  before. 
Private  property  owners  are  the  victims  of  lost  freedoms.  I  know 
that  because  I  am  one  of  those  victims,  and  I  can  put  you  in  touch 
with  many  more  people  across  this  country. 

Regulations  that  destroy  the  value  of  private  property  are  can- 
nibalistic to  our  society.  Our  cavalier,  casual  attitude  about  the  loss 
of  value  is  really  an  amazing  thing  to  me.  We  are  talking  about  the 
destruction  of  the  hard-won  wealth  of  this  Nation.  This  value  is 
lost  ito  everybody  through  overreaching  regulations. 

It  doesn't  do  anyone  any  good,  and  we  debate  not  how  to  increase 
our  country's  wealth,  but  who  best  to  suffer  the  damages  caused  by 
these  regulations.  I  submit  to  you  here  that  we  all  will  suffer  for 
the  destruction  of  our  Nation's  wealth  if  we  continue  to  follow  poli- 
cies that  result  in  asset  losses. 

Perhaps  it  is  time  to  add  to  the  laudable  goal  of  no-net  loss  of 
wetlands  a  similar  pledge,  no-net  loss  of  America's  assets.  Every 
society  faces  these  kinds  of  choices.  The  following  complaint  should 
sound  familiar  to  you  when  you  go  back  to  your  districts. 

I  quote  from  the  Declaration  of  Independence.  "He,"  King  Greorge, 
III,  "has  erected  a  multitude  of  new  offices  and  sent  hither  swarms 
of  officers  to  harass  our  people  and  eat  out  their  substance."  That 
is  exactly  what  happened  to  me  in  South  Carolina  in  1988.  It  is 
happening  to  thousands  of  Americans  every  day.  You  can  hear 
their  pleas  for  help  if  you  will  only  take  the  time  to  listen. 

Distinguished  members  of  this  subcommittee,  I  appear  before  you 
today  to  support  you,  your  chairman.  Congressman  Condit,  and  all 
the  cosponsors  of  the  proposed  H.R.  561.  I  urge  you  to  support,  as 
I  do,  2l11  attempts  to  protect  private  property  from  devastating 
losses  that  occur  due  to  regulatory  takings,  be  they  partial  or  com- 
plete. 

With  this  bill  you  will  not  damage  the  ability  of  Grovemment  to 
function,  only  its  ability  to  function  unconstitutionally,  and  that  is 
as  it  should  be.  Thank  you  for  inviting  me  to  testify  before  your 
distinguished  panel.  If  you  have  any  questions,  I  will  be  glad  to  an- 
swer them. 
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[The  prepared  statement  of  Mr.  Lucas  appears  at  the  conclusion 
of  the  hearing.] 
Mr.  Stenholm.  Thank  you  very  much. 
Next  we  will  hear  Mr.  Shawn  Stevenson,  Clovis,  California. 

STATEMENT  OF  SHAWN  STEVENSON,  FIRST  VICE  PRESIDENT, 
FRESNO  COUNTY  FARM  BUREAU 

Mr.  Stevenson.  Chairman  Stenholm,  Congressman  Condit,  and 
honorable  subcommittee  members,  my  name  is  Shawn  Stevenson. 
I  am  a  rancher  from  Clovis,  California.  Along  with  my  father  and 
brother,  we  produce  citrus,  pistachios,  kiwi  fruit,  and  beef  cattle. 
I  am  testif3dng  here  today  on  behalf  of  myself  and  my  family. 

Farming  and  ranching  is  inherently  risky  with  the  age  old  vari- 
ables of  weather,  disease,  labor,  and  market  swings.  However,  to- 
day's farmers  and  ranchers  face  a  new  set  of  variables  that  in 
many  ways  are  more  unpredictable  than  the  traditional  ones.  I  am 
speaking  of  legislative  and  regulatory  threats  that  can  in  the 
stroke  of  a  pen  take  away  water  rights,  change  production  tech- 
niques, and  devastate  land  values. 

Today's  farmer  has  to  be  as  alert  to  threats  against  private  prop- 
erty rights  as  the  threat  posed  by  drought  or  insects.  The  threat 
my  family  and  I  have  experienced  against  our  property  rights  is 
important  not  because  it  is  spectacular,  but  because  it  is  so  com- 
mon and  insidious.  One  such  battle  concerns  an  Army  Corps  of  En- 
gineers flood  control  project  that  doubled  the  capacity  of  an  existing 
flood  control  reservoir  even  though  the  existing  flood  control  res- 
ervoir was  never  at  more  than  43  percent  of  capacity. 

My  family  coexisted  with  the  reservoir  in  its  previous  state  for 
over  45  years.  We  successfully  grew  oranges  and  raised  cattle  with- 
out any  major  inconveniences.  The  rub  came  when  the  local  project 
sponsor  at  the  Corps  of  Engineers  behest  began  condemnation  pro- 
ceedings against  us  for  over  400  acres.  Their  original  offer  was  just 
over  $300  an  acre.  Property  less  than  one-half  mile  away  was  sell- 
ing for  up  to  $60,000  an  acre. 

I  realized  there  are  complex  legal  issues  involved  with  land  val- 
ues and  condemnation,  but  the  Government  in  cases  like  this 
wages  a  war  of  attrition.  Compared  to  the  individual  landowner, 
they  possess  unlimited  resources.  After  a  long,  hard  legal  battle  we 
received  substantially  more  for  our  property.  Unfortunately,  once 
the  bills  are  all  paid  the  only  real  winners  are  the  lawyers.  We  are 
now  facing  a  second  take,  for  the  same  project,  involving  nearly 
1,000  acres.  We  are  in  much  better  shape,  however,  than  our 
neighbors  of  nearly  30  years,  a  man  and  his  wife  who  raise  turkeys 
on  approximately  80  acres. 

They  were  dispossessed  of  their  property,  including  their  home, 
brooder  houses  and  barns  for  the  same  $300  an  acre.  This  couple, 
who  were  freedom  fighter  refugees  from  the  1956  Hungarian  revo- 
lution, had  not  only  their  property  and  their  home  taken,  but  their 
ability  to  raise — to  earn  a  living,  for  a  mere  $24,000.  This  injustice, 
too,  will  be  resolved  through  the  courts,  but  meanwhile  this  family 
is  destitute. 

These  instances  are  all  evidence  of  bureaucratic  and  Gk>vemment 
disregard  for  private  property  rights.  Recently  we  received  a  letter, 
you  have  a  copy  of  it  attached  to  my  testimony,  from  the  Bureau 
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of  Reclamation,  dated  July  16,  1993.  Approximately  1,100  other 
landowners  from  Madera,  Fresno,  Tulare,  Kings,  Kern,  and  Clay 
Counties  received  the  same  letter.  The  letter  requests  that  the 
landowners  grant  the  Bureau  of  Reclamation  permission  to  enter 
for  investigation  of  endangered  plant  and  animal  species  as  part  of 
the  ongoing  contract  renewal  process  for  the  Friant  Division  of  the 
Centr^  Vsdley  Project. 

One  sentence  in  the  letter  states,  and  it  is  on  page  2, 
"Uncultivated  parcels  will  likely  be  labeled  as  habitat  if  absence  of 
species  cannot  be  confirmed  by  inspection."  The  letter  gives  leind- 
owners  the  option  of  allowing  access  or  not,  but  the  clearly  coercive 
statement  I  have  referenced  threatens  that  unless  access  is  grant- 
ed, property  owners  will  see  their  land  labeled  as  habitat. 

Through  pressure  brought  by  local  farm  bureaus,  water  districts, 
and  with  the  assistance  of  Congressman  Richard  H.  Lehman,  the 
Bureau  of  Reclamation  has  reluctantly  agreed  to  hold  public  hear- 
ings on  the  issue.  Farmers,  ranchers,  and  all  property  owners  de- 
serve more  than  threats.  We  deserve  an  explsmation  if  not  the  re- 
spect of  bureaucrats. 

This  problem  farmers  and  ranchers  face  is  a  cavalier  disregard 
for  private  property  rights  by  otherwise  well  meaning  Government 
officials  and  bureaucrats.  My  famil/s  experience  is  not  spectacular. 
It  is  not  the  kind  of  story  that  gets  a  lot  of  media  attention,  but 
sadly  many  thousands  of  farmers,  ranchers,  and  property  owners 
all  across  this  country  share  our  experience. 

These  battles  are  forcing  America's  farmers  and  ranchers  to  ex- 
pend valuable  resources,  time,  and  money  to  protect  the  use  of 
what  is  ultimately  our  most  treasured  resource,  the  land  itself. 

As  I  read  H.R.  561,  the  Private  Property  Rights  Act  of  1993,  it 
will  do  no  more  than  to  put  those  officials  and  agencies  who  hold 
such  tremendous  power  on  notice  to  also  consider  the  impact  of 
their  actions  on  the  private  property  rights  of  the  American  people. 

Mr.  Chairman,  if  you  have  any  questions,  I  would  be  happy  to 
answer  them. 

[The  prepared  statement  of  Mr.  Stevenson  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Stenholm.  Mr.  Condit. 

Mr.  Condit.  Thank  you,  Mr.  Chairman.  I  think  the  two  wit- 
nesses have  clearly  demonstrated  this  morning  the  reason  for  this 
legislation,  and  they  have  done  a  tremendous  job,  and  I  appreciate 
them  traveling  to  be  here  today.  Just  a  couple  of  questions. 

Mr.  Lucas,  do  you  think  that  the  legislation  is  the  only  remedy? 

Mr.  Lucas.  At  this  point  in  time  I  don't  see  any  kind  of  relief 
being  effective  otherwise.  It  has  been  my  experience  that  I  literally 
get  calls.  This  past  week  I  had  four  ceQIs,  one  from  Florida,  one 
from  South  Carolina,  one  from  Maine,  and  somewhere  else,  but  I 
get  those  every  week,  and  it  is  never  big  business  calling  in  and 
saying,  hey,  they  are  taking  away  my  mine.  It  is  generally  small 
people  that  are  losing  a  lot  here. 

One  86-year-old  woman  had  5  acres  in  Florida  that  she  was 
going  to  build  a  house  on  and  she  found  out,  there  is  a  law  that 
has  been  passed  in  the  county.  Now  you  have  to  have  20  acres  min- 
imum to  build  a  house,  although  she  has  owned  it  for  40  years  and 
paid  taxes  on  it.  I  could  go  on  and  on.  I  could  give  you  literally 
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hundreds  of  those  kinds  of  things.  Those  people  are  not  going  to  be 
helped  by  the  court  system. 

I  think  Congressman  Smith  mentioned  $200,000  to  get  attorneys. 
Well,  it  cost  me  $514,000  plus  expenses.  That  is  more  than  I  paid 
for  the  lot.  I  only  paid  $490,000  for  the  lot,  so  unless  we  do  some- 
thing people  are  going  to  continue  to  ignore — the  problem  is  that 
the  regulators  and  the  environmental  groups  ignore  the  Constitu- 
tion and  the  Bill  of  Rights  because  they  know  that  it  is  so  expen- 
sive to  get  remedies,  the  going  to  court  route  so,  I  see  that  unless 
Congress  does  something  about  it,  it  is  really  building  up.  There  is 
pressure. 

I  think  you  could  hear  the  anger  in  my  friend's  voice  up  here, 
and  I  can  tell  you  I  hear  it  every  time.  People  really  are  confused 
and  upset  with  this  thing. 

Mr.  CONDIT.  Mr.  Stevenson,  in  your  opinion  without  the  legisla- 
tion remedies  such  as  H.R.  561,  what  is  the  prognosis  for  your 
farm? 

Mr.  Stevenson.  Well,  as  I  mentioned,  we  are  facing  another 
1,000-acre  take.  I  don't  think  this  legislation  will  have  any  effect 
on  that  because  that  is  already  entering  the  judicial  system. 

Regarding  the  Bureau  of  Reclamation  issue  and  other  endan- 
gered species  issues  that  we  are  facing,  I  think  it  is  essential.  The 
letter  that  you  have  before  you  is  the  best  example  of  bureaucratic 
disregard  for  private  property  rights.  It  is  something  that  needs  to 
be  addressed  before  the  fact  and  not  after  the  fact,  as  is  the  case 
with  the  situation  we  are  facing  now  where  the  Bureau  of  Reclama- 
tion has  reluctantly  been  dragged  to  the  table  to  talk  to  property 
owners  about  exactly  what  they  want  to  do  and  to  try  to  establish 
some  parameters  on  their  investigation. 

Mr.  CONDIT.  Let  me  just  say  to  both  of  you,  I  appreciate  your 
being  here  so  much.  You  have  helped  the  committee  greatly  and 
you  have  done  a  great  service  to  the  country.  I  appreciate  it  very 
much.  Thank  you. 

Mr.  Stenholm.  Mr.  Smith. 

Mr.  Smith  of  Oregon.  Mr.  Lucas,  for  our  benefit  and  everyone 
else's,  just  give  me  a  flavor  of  your  situation.  Hit  the  highlights  for 
me  of  what  occurred  in  South  Carolina  and  what  you  did  about  it. 

Mr.  Lucas.  Well,  in  1986  I  bought  two  ocean  front  lots.  They 
were  actually  on  either  side  of  a  house.  It  was  in  a  subdivision  that 
had  been  platted  since  1974.  I  had  approvals  from  15  different 
State,  Federal,  local  agencies.  When  I  bought  the  lots  there  were 
only  4  others  out  of  about  100  ocean  front  lots  left  in  that  subdivi- 
sion. In  1988  the  State  came  along  and  drew  a  line  and  said  we 
won't  allow  any  building  seaward  of  this  line,  although  there  were 
houses  on  both  sides  and  between  my  two  lots,  and,  of  course  I 
went,  well,  they  can't  do  that.  There  is  the  fifth  amendment,  and 
it  didn't  make  any  difference  to  them,  so  they  did  it  and  precluded 
me  from  building. 

I  got  one  set  of  lawyers,  we  sued,  we  won  in  lower  court,  we  won 
a  judgment  of  about  $1.2  million.  The  State  put  up  a  very  weak 
factual  defense.  They  could  not  contest  the  value  was  down  to  zero. 
They  tried  to.  The  one  guy  said,  well,  they  were  $50,000,  but  he 
had  nothing  to  back  that  up  with,  so  they  appealed. 
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Everybody  at  that  point  in  time  said,  well  they  thought  it  is 
South  Carolina.  They  are  going  to  appeal  just  because  they  have 
to  justify  their  salaries,  and  lo  and  behold  they  appealed  to  the 
South  Carolina  Supreme  Court.  It  took  over  1  year  for  them  to  rule 
against  us,  very  close  3  to  2  decision,  at  which  point  my  first  set 
of  lawyers  took  a  walk,  so  I  had  to  go  find  another  set  of  attorneys, 
which  I  did. 

We  appealed  to  the  U.S.  Supreme  Court  and  we  were  granted 
cert  and  the  case  was  heard  and  we  won.  I  say  we  won;  that  is  a 
relative  term.  What  we  won  was  the  right  to  go  back  to  South 
Carolina  Supreme  Court  again.  It  was  remanded  back  to  the  South 
Carolina  Supreme  Court. 

We  went  to  the  South  Carolina  Supreme  Court  and  we  won 
again,  and  again  a  relative  term.  We  won  the  right  to  go  back  to 
lower  court  to  determine  damages,  and,  of  course,  everybody  agreed 
that  it  was  wrong.  All  the  courts  we  had  won  except  for  that  one 
interim  time,  but  time  is  passing,  I  don't  have  any  money.  I  don't 
nave  use  of  the  lots,  and  it  is  4  years  later. 

What  really  happened  was  we  were  ready  to  go  to  the  court  to 
determine  damages.  We  asked  for  interrogatories.  In  our  interrog- 
atories we  asked  the  other  side  after  4  years  and  all  this  court  ex- 
pense does  Mr.  Lucas  have  a  right  to  a  permit  now,  I  mean  after 
all  of  this,  and  the  answer  came  back,  no,  he  does  not. 

So  with  great  pleasure,  and  believe  me  it  was  a  lot  of  pleasure 
for  me,  we  filed  a  lawsuit  under  the  1983  Civil  Rights  Act  which 
allowed  us  to  sue  those  council  members  personally  so  that  they 
had  to  pay  for  their  defense  like  I  have  to  pay  for  mine. 

Immediately  we  served  that  on  Thursday,  Friday,  they  went  be- 
hind closed  doors  and  settlement  negotiations  got  underway. 
Strange  how  when  the  shoe  is  on  the  other  foot  things  don't  mean 
anything.  Then  we  reached  a  settlement  with  the  State  in  July.  We 
settled  July  7,  with  the  State.  They  paid  us  $1,575,000,  $900,000 
went  to  the  banks,  as  I  said,  about  $600,000  went  to  the  attorneys. 
I  paid  off  a  few  bank  debts  and  credit  card  debts  that  were  backing 
up  on  me,  and  I  wound  up,  I  think,  with  about  $7,000  in  my  pocket 
after  the  5  years,  not  a  very  good  return  on  a  $1  million  investment 
after  5  years.  Immediately  the  State,  then,  goes  into — ^the  budget 
committee  goes  in  and  says,  "We  can't  afford  to  hold  these  lots.  En- 
vironmentally, it  doesn't  make  sense  for  us,  because  there  are  only 
two  lots."  So  they  decided  to  sell  the  lots,  put  a  permit  on  them  and 
allow  people  to  build  houses  on  them.  I  didn't  make  that  up,  I 
promise.  So  much  for  environmental  fragile  lots.  I  mean,  when  the 
shoe  is  on  the  other  foot,  when  their  ox  is  getting  gored,  oh,  we 
can't  afford  that. 

One  good  thing  about  that  settlement  was  that  a  lot  of  the  money 
came  out  of  the  budget  of  the  South  Carolina  coastal  county.  I  took 
some  pleasure  in  that,  and  so  the  saga  continues.  I  am  now  trying 
to  get  back  the  taxes  that  I  paid.  I  paid  over  18,000  dollars'  worth 
of  taxes  for  the  4  years  in  which  this  property  had  been  taken  by 
the  State. 

Last  week  I  went  and  sat  down  in  front  of  the  South  Carolina 
Tax  Commission,  and  we  had  another  hearing  of  which  I  haven't 
heard  anything  whether  I  get  that  money  back  or  not.  So  is  this 
protection  necessary?  I  think  it  certainly  is  and  I  would  ask — and 
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I  agree  with  Senator  Gramm  that,  hopefully,  it  is  a  first  step. 
These  people  have  to  be  reined  in  and  they  have  to  be  curbed. 
These  kinds  of  laws  are  ruining  people  all  across  this  country. 
What  is  America  about? 

It  is  supposed  to  be  a  great  land.  You  build  up,  you  work,  you 
make  something,  you  create  wealth,  and  then  along  comes  these 
regulations  and  a  lifetime  of  work  is  gone.  The  money  just  goes 
away,  it  disappears.  It  doesn't  go  to  build  schools,  it  doesn't  go  to 
build  roads,  it  doesn't  hire  teachers,  it  doesn't  hire  police,  it  doesn't 
solve  any  of  the  other  real  problems  that  this  country  has.  It 
doesn't  even  buy  property,  it  doesn't  even  buy  habitat  for  endan- 
gered species  or  critical  wetlands.  It  is  just  destroyed,  thrown  out 
the  window,  burned,  and  we  wonder  what  is  happening  to  the  econ- 
omy of  America.  We  wonder  what  is  happening  to  our  people,  why 
we  don't  have  money. 

I  will  tell  you  I  don't  have  a  lot  of  money.  I  don't  buy  things  like 
I  used  to.  I  can't  afford  it.  My  value  has  been  destroyed.  Those  lots 
they  put  on  the  market,  they  put  a  minimum  bid  of  $450,000  per 
lot.  Of  course,  when  I  had  it,  it  was  worth — I  shouldn't  have  bought 
it.  It  was  stupid  for  me  to  buy  it,  but  now  that  they  own  it,  they 
try  to  jack  the  price  up.  They  didn't  get  a  bid.  They  got  one  bid  for 
$310,000  on  one  lot,  so  what  happened  to  that  value? 

Regulations  destroyed  it,  as  it  destroys  lives  and  wealth  of  the 
country.  So  I  do  applaud  the  effort,  but  it  is,  I  think,  a  first  step 
because  the  court  system  just  can't  deal  with  it.  Civil  cases  have 
to  take  a  back  seat  to  the  Speedy  Trial  Act.  It  takes  3,  4,  5  years 
to  even  get  a  civil  case  in  Federal  court  heard,  and  in  the  mean- 
time the  guy  dies.  It  is  a  long-winded  answer,  but  I  hope  it  covered 
the  bases. 

Mr.  Smith  of  Oregon.  Great  statement.  Thank  you. 

Mr.  Stenholm.  Mr.  Bishop. 

Mr.  Bishop.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Lucas,  I  listened  with  great  interest  and  much  empathy  for 
the  ordeal  that  you  had  to  undergo.  My  question  is  basically  a  tech- 
nical question,  and  I  am  really  trying  to  figure  out  how  we  can  ef- 
fectively solve  your  problem  and  the  kind  of  problems  that  are 
raised  by  what  happened  to  you. 

If  the  legislation  is  passed  as  it  is  drafted,  technically  do  you 
think  that  if  we  had  an  attorney  general,  for  example,  who  was  a 
very  strong  environmentalist  and  who  interpreted  everything  on 
the  very  liberal  side,  let's  say  to  the  extreme,  do  you  think  that  this 
would  make  it  easier  for  the  taking  as  opposed  to  protecting 
against  the  taking? 

Mr.  Lucas.  I  think  it  would  give  you  at  least  one  other  avenue 
to  protect  against  that  taking,  even  if  the  law  is  on  the  books  and 
the  sense  of  the  Congress  is  that  takings  are  recognized,  and  that 
regulations  are  recognized  as  affecting  a  taking.  I  think  that  will, 
in  effect,  allow — see,  one  of  the  problems  in  going  to  court  is  wheth- 
er or  not  the  taking  is  affected  by  regulation,  and  I  think  that  this 
would  clearly  say  that  not  only  the  courts  have  said  so,  but  the 
Congress,  the  sense  of  the  Congress  is  that  a  regulation  can  affect 
a  taking,  so  it  would  at  least,  even  if  you  had  an  antagonistic  attor- 
ney general,  it  would  at  least  allow  people  to  go  to  court  armed 
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with  something  besides  that  fifth  amendment.  It  has  to  be  de- 
fended. 

Mr.  Bishop.  To  determine  that  the  attorney  general  just  says, 
well,  we  have  reviewed  it  and  we  determined  that  there  is  no  tak- 
ing within  the  meaning  of  the  Executive  order,  therefore  it  is  OK 
to  proceed. 

Mr.  Lucas.  Well,  in  that  instance,  you  still  have  the  courts  to  re- 
sort to,  and  basically  that  is  the  problem.  I  mean,  you  have  just 
defined  the  entire  problem.  An  attorney  general  like  that  exists  in 
the  State  of  South  Carolina,  attorney  gener?»ls  like  that  exists  all 
over. 

All  the  bureaucratic  problems  I  have  are  because  of  those  kinds 
of  people.  They  disregard  the  fifth  amendment.  They  don't  care 
about  the  fift;h  amendment,  particularly  if  it  stands  in  the  way  of 
one  of  their  projects.  If  something  is  a  pet  piece  of  legislation  or  a 
pet  project,  it  doesn't  make  any  difference  that  I  am  standing  in 
the  way  or  Mr.  Stevenson  here  is  standing  in  the  way.  It  makes 
no  difference,  so  that  is  a  problem  with  human  nature  and  it  is  a 
political  problem. 

What  I  think  this  law  does  is  says  the  Congress  agrees  that  a 
regulation  can  be  a  taking  and  we  are  going  to  try  to  minimize 
that.  After  all,  the  people  are  going  to  argue  today  that  it  costs  too 
much.  Well,  there  is  $1  billion  in  liability  out  there.  It  is  going  to 
cost  one  way  or  the  other.  It  is  going  to  cost  a  lost  assets  base,  con- 
tingent liabilities,  and  litigation. 

Mr.  Bishop.  Can  you  think  of  any  instances  where  the  breadth 
of  the  bill  would  adversely  impact  the  public  good  in  some  other 
areas  other  than  specifically  the  area  of  your  concern?  I  understand 
what  happened  to  you,  and  it  was  extremely  egregious  and  I  find 
it  very  difficult  to  see  how  even  an  attorney  general  in  South  Caro- 
lina could  countenance  such  an  action,  but  as  the  legislation  is 
drafted,  and  maybe  you  can't  answer  it. 

If  you  can't,  I  can  appreciate  that.  Do  you  feel  that  there  are 
some  other  areas  in  terms  of  the  application  of  the  law,  safety, 
health  safety,  for  example,  regulations  that  might  be  preempted  by 
the  use  of  this? 

Mr.  Lucas.  I  am  not  an  expert  on  the  bill.  I  have  read  it,  and 
I  agree  with  the  language  in  it,  and  as  I  said  in  my  statement  ear- 
lier all  bills  have  unforeseen  consequences,  and  although  I  don't 
feel  like  and  neither  do  I  feel  like  the  sponsors  of  this  legislation 
are  directing  it  toward  those  kinds  of  problems,  the  safety,  health, 
and  regulations  are  beneficial  to  the  entire  Nation.  I  don't  think 
anybody  wants  to  see  a  roll  back  in  those  kinds  of  rules  and  regula- 
tions. 

I  would  just  say  that  if  those  things  happen  it  would  be  inadvert- 
ent and  could  be  addressed  on  a  case-by-case  basis. 

Mr.  Bishop.  I  appreciate  very  much  what  you  are  doing  and  the 
long  struggle  that  you  have  engaged  in — and  successfully — and  I 
commend  you  for  it.  I  am  just  trying  to  look.  I  really  want  to  make 
sure  that  we  can  balance  the  public  good  and  protecting  property, 
but  at  the  same  time  protecting  the  public,  too.  I  am  just  not  sure 
if  we  are  accomplishing  that  or  if  we  are  not.  I  am  just  genuinely 
seeking  information  on  the  application  of  it. 
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Mr.  Stevenson.  Congressman  Bishop,  may  I  respond  to  your 
question?  As  I  see  it,  currently  bureaucrats  and  regulators  have  a 
whole  host  of  issues  and  criteria  established  when  they  write  a  reg- 
ulation now.  Private  property  rights  are  not  now  in  that  mix. 

As  I  read  this  bill,  all  it  will  do  is  put  that  in  that  list  of  criteria, 
in  that  mix  of  issues  and  concerns  to  be  addressed  before  regula- 
tions are  written.  I  don't  see  it  as  tipping  the  scales  one  way  or  the 
other  except  perhaps  to  add  a  little  balance. 

Currently,  things  are  completely  out  of  whack  where  private 
property  rights  are  not  even  a  consideration  when  regulations  are 
written,  so  I  think  that  public  health  and  safety  and  the  environ- 
ment can  and  will  be  adequately  protected  with  the  provisions  of 
this  bill. 

Mr.  Lucas.  Let  me  mention  one  other  thing,  too,  and  for  the 
record  I  am  as  much  an  environmentalist  as  anyone  else. 

In  1965,  I  was  a  freshman  at  the  University  of  South  Carolina. 
I  took  off  and  went  to  southeastern  Alaska,  up  to  Sitka  and  Ju- 
neau, and  I  worked  as  a  game  warden  for  four  summers  protecting 
the  salmon  runs.  I  have  always  been  a  hunter  and  a  fisherman.  I 
have  restocked  wild  turkeys  on  my  farm  in  Lee  County,  South 
Carolina.  We  have  built  duck  impoundments  that  we  flood.  We 
have  built  refuges,  so  I  don't  consider  myself  antienvironmentalist. 

I  am  a  country  boy.  I  grew  up  out  in  the  farming  country  of 
South  Carolina,  and  that  is  where  I  go  back  every  weekend.  I  love 
it,  I  enjoy  it,  so  I  am  not  antienvironmentalist,  but  I  do  see — and 
I  am  worried  about  the  movement.  I  think  that  the  extremists  in 
this  movement  are  going  to  destroy  it.  There  is  a  backlash  building 
in  this  country,  and  it  is  coming,  and  I  hate  to  see  the  environ- 
mental movement — it  has  done  wonderful  things  in  many  areas 
that  I  agree  with,  but  when  it  crosses  over  the  line  and  it  starts 
ignoring  the  Constitution  and  becoming  all  powerful,  the  old  saying 
power  corrupts,  and  absolute  power  corrupts  absolutely  certainly  is 
something  to  be  looked  at  in  this  movement. 

Mr.  Bishop.  I  appreciate  that  because  that  is  my  concern.  I  cer- 
tainly want  to  protect  the  environment,  but  I  don't  want  to  go  so 
far  in  one  direction  or  the  other  that  it  really  gets  out  of  line,  so 
I  appreciate  your  comments. 

Mr.  Lucas.  I  think  we  both  up  here  would  agree  with  that. 

Mr.  Stenholm.  Mr.  Gunderson. 

Mr.  Gunderson.  Tnank  you  very  much,  Mr.  Chairman.  As  I  sit 
listening  to  both  of  you  and  the  questions  and  I  read  the  testimony 
in  front  of  us,  I  think  we  are  confronted  with  one  of  those  wonder- 
ful unsolvable  problems.  You  all  support  the  legislation,  but  see  it 
as  a  first  step.  The  environmentalists  that  are  going  to  testify  later 
call  this  a  radical  redefinition  of  property  rights.  It  looks  to  me  like 
we  so  polarized  the  discussion  already  that  you  are  either  for  me 
or  against  me,  and  there  is  no  middle  ground. 

My  question  to  you  all  is  whether  or  not  you  tliink  this  really 
solves  your  problem  in  the  line  of  what  Mr.  Bishop  said.  I  am  sure 
if  there  isn't,  there  soon  will  be  a  Deputy  Assistant  Attorney  Gen- 
eral for  Environment,  and  that  Deputy  Assistant  would  then  have 
the  responsibility  to  review  all  of  these  regulations  in  the  other  De- 
partments and  say,  yes,  this,  in  my  opinion,  meets  the  tests  of  the 
executive  order,  whether  it  does  or  does  not,  because  if  I  read  the 
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bill,  the  only  question  is  whether  or  not  the  attorney  general  has 
considered  that  and  made  a  determination. 

Do  you  see  anything  different  in  that  that  I  am  missing?  Either 
one  of  you? 

Mr.  Stevenson.  No,  I  don't  think  so.  I  don't  think  this  is  going 
to  be  the  total  answer.  As  you  mentioned,  this  is  a  first  step.  Sen- 
ator Gramm  very  eloquently,  I  think,  outlined  perhaps  what  needs 
to  happen  in  the  future  to  define  exactly  what  private  property 
rights  are  and  what  a  regulatory  taking  is.  That  is  something  that 
needs  to  happen,  but  I  think  this  bill  in  its  present  form  will  do 
no  more  than  put  regulators  and  Grovemment  officials  on  notice 
that  they  need  to  consider  the  property  rights  of  the  American  peo- 
ple; no  more,  no  less. 

I  don't  think  that  is  too  great  a  burden  for  any  agency  to  bear. 
Currently  the  property  owners,  farmers  and  ranchers,  the  home- 
owners of  this  country  are  bearing  the  burden,  and  that  is  not 
right,  and  something  needs  to  be  done. 

Mr.  Lucas.  Well,  this  country  is  polarized,  but  is  there  no  middle 
ground?  Of  course,  there  is  a  middle  ground.  That  is  what  the  Con- 
stitution is  there  for.  The  papers,  the  Federalist  Papers  warned  of 
factions,  and  that  is  what  we  are  experiencing.  This  is  nothing 
new.  It  is  just  a  different  area  to  attack,  and,  I  agree  this  is  a  first 
step,  and  as  long  as  there  are  factions  out  there  that  want  to  con- 
trol you,  they  are  going  to  try  that. 

The  cost  is  once  again,  we  keep  forgetting,  the  cost  is  in  de- 
stroyed value,  which  is  substantial  in  this  country.  Just  look 
around.  I  mean,  I  can  give  you  a  list  of  people  to  call  or  I  can  send 
them  up  to  your  office  or  whatever  you  want  to  do,  but  it  happens 
every  day.  You  get  down  zonings,  which  is  a  loss  of  value.  If  you 
have  something  that  is  worth  $10,000  a  unit  and  you  throw  away 
50  of  those  units,  you  have  lost  the  money.  That  wealth  is  gone. 

Mr.  GUNDERSON.  In  your  experience  with  your  court  cases  do  you 
believe  there  is  an  adequate  legal  definition  today  of  taking  of 
property  such  that  it  justifies  compensation  under  the  Constitution 
in  the  fifth  amendment? 

Mr.  Lucas.  I  think  of  a  complete  taking,  I  think  our  case  solved 
that  problem,  but  the  partial  takings  is  where  the  problem  is  really 
rampant,  and  I  am  sure  that  bureaucrats  will  read  that  case,  and 
they  will  say,  well,  we  can  take  95  or  99  percent  of  this  guy's  prop- 
erty and  not  worry  about  it.  I  think  that  is  something  that  needs 
to  be  addressed. 

Partial  takings  are,  in  many  instances,  just  as  damaging  as  com- 
plete takings.  I  mean,  if  you  need  10  feet  of  rope  to  save  yourself 
and  you  only  got  9,  you  still  drown. 

Mr.  GUNDERSON.  I  think  we  have  to  figure  out  a  definition  of 
this,  though,  to  effectively  move  this  legislation  forward.  Clearly, 
Mr.  Stevenson,  your  case  is  a  partial  taking.  I  would  think  of  most 
of  my  farmers  back  home  if  EPA  or  someone  else  comes  in  and  im- 
poses a  regulation  that  all  of  a  sudden  makes  that  barnyard  or  that 
property  frankly  no  longer  viable  and  you  are  telling  the  farmer 
the  only  way  he  can  continue  to  farm  is  build  a  new  bam  some- 
where else  in  a  near  location,  good  luck. 
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The  money  isn't  there  to  do  it,  so  there  is  a  taking  there,  isn't 
there,  and  yet  how  much  of  a  taking  is  there,  and  in  court  I  don't 
know  how  you  could  win  that  case  per  se. 

Mr.  Stevenson.  That  is  exactly  the  problem  we  are  facing,  and 
in  discussing  our  problem  with  different  groups  and  agencies  and 
lawyers,  everyone  recognizes  that  there  needs  to  be  a  test  case  on 
this  partial  takings  issue,  but  being  familiar  with  Mr.  Lucas'  or- 
deal, none  of  us  are  exactly  too  excited  about  being  the  test  case. 
We  would  certainly  hope  that  it  could  be  addressed. 

Mr.  Lucas.  Oh,  come  on  in;  the  water's  fine. 

Mr.  GUNDERSON.  I  am  not  too  excited  about  the  court's  legislat- 
ing, either,  very  frankly.  That  is  why  I  would  like  the  minds  in  this 
room  to  see  if  there  is  a  way  between  now  and  the  time  this  bill 
gets  to  the  floor,  whether  or  not  we  can  begin  defining.  My  concern 
about  the  bill,  very  frankly,  is  that  the  definition  of  taking  of  pri- 
vate property.  I  just  don't  think  is  an  adequate  definition.  I  think 
that  is  where  we  ought  to  be  focusing  because  until  we  properly  de- 
fine what  does  and  does  not  constitute  the  taking  of  private  prop- 
erty, to  the  degree  that  it  justifies  compensation  under  the  fifth 
amendment,  nothing  else  matters  until  you  have  that  definition. 

Mr.  Lucas.  Well,  taking  the  risk  of  being  labeled  an  extremist 
on  the  other  side,  which  I  don't  consider  myself,  it  is  a  very  simple 
thing.  If  you  have  10  apples  and  somebody  comes  and  says,  well, 
you  have  3  red  ones  in  there  and  today  you  are  only  going  to  be 
able  to  sell  7  green  ones.  He  has  taken,  partially  taken  those 
things.  The  same  way  in  a  piece  of  property. 

If  you  can't  use  this  particular  piece  of  property,  they  have  taken 
that  use  from  you,  and  you  should  be  compensated  for  it.  Now,  how 
much  you  should  be  compensated  for  it  I  don't  think  should  prob- 
ably be  done  by  statute.  That  may  be  a  proper  role  for  the  court 
system  or  it  may  be  a  proper  role  for  some  sort  of  other  system, 
but  the  problem  is,  as  you  said,  what  is  the  legal — how  do  I  get  to 
that  place  that  I  can  recover  my  damages  where  a  jury  of  my  peers 
can  sit  down  and  say,  we  will  award  you  this  or  we  are  not  going 
to  award  you  this.  We  don't  think  you  have  been  damaged. 

I  think  that  we  need  that  avenue  to  be  able  to  have  our  citizens 
at  least  be  able  to  get  into  court.  So  that  was  the  problem  with  me. 
The  appeal  should  never  have  been  heard.  We  got  into  court  and 
had  the  original  award  been  upheld,  it  would  have  been  over  in  120 
days,  and  I  would  have  been  satisfied  and  I  think  a  lot  of  people 
would  have  been  happy,  but  the  courts  concocted  this  spurious  ar- 
gument and  ofi"  we  went  on  this  odyssey.  I  felt  like  "Alice  in  Won- 
derland." 

Mr.  GuNDERSON.  My  time  is  up,  but  one  of  my  concerns  through- 
out my  legislative  career  is  that  we  don't  raise  false  hopes.  That 
is  why  I  would  like  to  much  better  define  what  we  mean  here  be- 
fore we  send  a  signal  to  everybody  that  you  are  now  protected  only 
to  find  out  you  are  not  protected;  that  you  are  going  to  get  com- 
pensation, only  to  find  out  you  are  not  going  to  get  compensation. 
I  think  that  is  why  people  are  C3mical  and  frustrated  with  the  Con- 
gress. Thank  you  very  much. 

Mr.  Stenholm.  Mr.  Condit. 

Mr.  Condit.  I  just  want  to  remind  the  subcommittee  members. 
They  may  already  be  aware  of  this.  This  legislation  would  not  be 
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needed  if  the  regulators  would  honor  the  Executive  order  that 
passed  in  1988.  There  is  an  Executive  order  that  does  exactly  what 
the  legislation  says  should  be  done,  but  the  regulators  have  not 
honored  or  adhered  to  that  regulation,  so  I  find  it  necessary  to  in- 
troduce the  legislation  and  make  it  law. 

Mr.  Lucas. 

Mr.  Lucas.  One  thing  that  could  stop  it,  I  can  guarantee  you 
would  stop  it  tomorrow  if  you  would  make  them  personally  liable 
for  that  damage.  You  would  see  it  stop  very  quickly.  The  irony  of 
this  is  that  they  use  your  own  tax  dollars  to  assault  you  and  your 
property  with.  That,  to  me,  is  the  most  ironic  thing  of  the  whole 
fight.  I  know  that  would  be  a  very  difficult  thing  to  do,  but  if  it 
became  a  personal  issue,  you  would  see  it  stopped  tomorrow. 

Mr.  Stevenson.  Chairman  Stenholm,  if  I  could,  one  more  obser- 
vation. This  has  been  painted  as  an  environment  versus  property 
rights  issue,  and  one  observation  I  would  like  to  make  is  that  all 
we  have  to  do  is  look  at  the  failed  system  of  the  Soviet  Union 
where  there  has  been  no  private  property  rights.  There  is  no  incen- 
tive. And  look  at  the  environmental  mess  that  has  occurred  over 
there  when  the  people  have  no  stake  in  the  value  and  the  health 
of  the  land.  Private  property  owners  have  a  value  and  a  stake  in 
that  land,  in  that  property  and  in  the  environmental  health  of  that 
property,  and  I  think  that  is  one  of  the  things  in  this  country  that 
will  protect  both  the  environment  and  property  rights.  I  think  the 
two  can  work  hand  in  glove. 

Mr.  Stenholm.  I  totally  concur  with  that  last  statement,  and 
with  just  sitting  here  listening  to  your  excellent  testimony  and 
then  the  questioning  of  Mr.  Bishop  and  Mr.  Gunderson  in  particu- 
lar, I  reflected  back  on  some  of  my  earlier  experience  before  Con- 
gress. I  was  a  manager  of  a  rural  electric  cooperative,  and  every 
time  we  had  to  build  a  powerline  we  had  a  very  difficult  time  in 
the  taking  of  property.  We  found  that  with  the  oldtimers  we  had 
a  little  easier  time,  recognizing  that  you  had  to  have  the  powerline 
to  get  the  power  to  wherever  you  were  building  it. 

We  found  that  it  was  increasingly  difficult  to  build  a  powerline 
across  someone  else's  property  to  bring  power  to  someone  else. 
Eventually,  nobody  wanted  the  poles.  You  had  a  50-50  chance 
which  side  of  the  road  you  were  going  to  put  it  on  and  everybody 
prayed  you  would  put  it  on  the  other  side  of  the  road,  and  as  a 
property  owner  I  understand  that.  Nobody  likes  to  farm  around  the 
pole. 

In  some  cases  we  now  move  into  compensation.  In  the  early  days 
there  was  no  compensation  because  everybody  understood  there 
was  a  public  good  to  be  served.  Eminent  domain  was  used  in  many 
cases,  and  we  gradually  evolved  from  that,  but  it  is  a  problem,  but 
it  is  one  that  has  been  worked  out  in  a  satisfactory  way. 

Today  we  very  seldom  ever  get  to  a  point  that  you  have  gotten 
to  regarding  powerlines  and  waterlines  and  pipelines  sometimes 
give  us  difficulty,  but  there  is  a  way  to  do  it  and  there  is  a  way 
to  get  there.  There  is  a  way  to  get  the  answer. 

The  next  thing  that  popped  into  my  mind  was  a  little  experience 
I  had  after  I  got  elected  to  Congress.  We  were  building  a  lake  in 
the  17th  District  of  Texas,  and  we  had  a  great  amount  of  con- 
troversy, as  you  always  do  when  you  build  a  lake,  because  some- 
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body's  property  gets  underwater,  and  not  everybody  likes  it.  In  this 
case  the  public  good  is  clearly  defined  and  eventually  you  get  there. 
Some  case  settlements  are  easy,  and  in  other  cases  they  have  to 
go  to  court,  but  eventually  you  establish  a  value  for  the  land  that 
has  been  taken  and  the  public  good  is  established  and  the  lake  is 
built. 

I  recount  one  instance  when  I  was  holding  a  townhall  meeting 
and  it  was  very  controversial  for  two  reasons,  one  of  which  was 
that  some  didn't  believe  the  lake  needed  to  be  built.  Others  were 
very  upset  with  an  environmental  problem  we  had,  and  that  had 
to  do  with  a  little  snake  called  the  Concho  water  snake.  This  is  one 
in  which  we  never  got  a  full  concurrence,  and  we  ended  up  taking 
property.  We  ended  up  spending  money  which  the  general  public 
believed  was  absolutely  ridiculous,  and  they  were  right  because  the 
information,  the  scientific  basis  behind  whether  or  not  that  snake 
was  going  to  be  endangered  by  building  a  lake  was  never  proven 
beyond  a  conclusive  doubt. 

In  fact,  in  my  simple  way  of  looking  at  things,  I  never  understood 
how  you  were  going  to  endanger  a  water  snake  by  building  a  lake. 
It  never  came  through  in  all  the  hearings  that  we  held  and  every- 
where else  there  was  never  anybody  that  ever  said  anything  intel- 
ligent that  backed  up  why  we  had  to  build  what  ended  up  in  spend- 
ing over  $3  million  in  the  protection  of  a  snake  and  also  taking  of 
some  additional  land  for  that  purpose,  and  that  was  a  disputable 
area  in  which  there  was  no  agreement  ever  reached,  and  yet  it  was 
done  because  that  was  the  only  way  the  lake  could  be  built  under 
the  law  as  it  is  currently  construed. 

But  the  other  part  of  that  was — and  that  is  the  last  thing  that 
just  popped  into  my  mind.  At  this  townhall  meeting  we  had  the 
dispute  about  the  snake  and  we  had  the  dispute  about  building  the 
land  and  taking  of  the  various  ranchland  and  in  this  case  most  of 
it,  there  was  about  60  people  crammed  into  the  townhall  meeting, 
everybody  that  could  get  in,  and  it  was  a  rather  testy  meeting,  one 
which  this  Member  of  Congress  was  not  particularly  looking  for- 
ward to. 

In  the  front  row  there  was  a  little  old  lady.  If  she  was  a  day  old 
she  was  85.  The  first  questioner  that  popped  up  was  her.  She  stood 
up  and  said,  Mr.  Congressman,  I  just  want  you  to  know  when  that 
dam  is  completed,  my  home  that  I  have  lived  in  for  all  of  these, 
I  believe  she  said  85  years,  will  be  40  feet  underwater.  And  I  swal- 
lowed about  twice  saying,  boy,  this  is  not  a  good  way  to  start  this 
hearing,  but  you  know  what  she  said  next?  But  she  said  I  support 
the  dam,  and  I  support  the  building  of  this  lake  because  it  is  going 
to  be  in  the  best  interest  of  future  generations,  and  that  set  the 
tone. 

In  this  case  she  worked  out  her  compensation,  her  home  that 
meant  so  much  to  her,  but  she  understood  the  public  good.  Some- 
how in  this,  Mr.  Gunderson,  Mr.  Bishop,  this  committee  and  all  of 
us,  we  are  going  to  have  to  bring  a  little  more  common  sense  to 
the  definitions  of  what  is  justifiable  takings  of  private  property  and 
realize  that  just  as  that  little  lady  came  to  the  conclusion  that  her 
home  was  something  that  could  be  sacrificed,  her  ranch  could  be 
bought  and  paid  for  and  a  value  be  established,  but  the  home  could 
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never  be  taken  back,  but  in  her  mind  she  had  come  to  that  conclu- 
sion. 

Now,  somewhere  in  the  answer  to  this  question  we  are  going  to 
have  to  fmd  some  of  those.  Mr.  Gunderson  said  it  very  well.  Find 
some  of  those  definitions  because  quite  often  we  end  up  legislating 
and  doing  things  in  which  we  get  unintended  consequences,  and  it 
is  going  to  be  a  very  difficult  task  because  there  is  a  middle  ground 
in  there  between  the  environmental  side  of  this  question  and  the 
private  property  side,  but  part  of  that,  I  think,  is  going  to  come  by 
arriving  at  definitions  that  bear  the  visibility  test  of  the  common 
sense  test  of  what  is  a  justifiable  reason  for  taking  of  whole  prop- 
erties or  partial  takings. 

There  is  an  answer  out  there  if  we  will  build  that  answer  on 
common  sense,  and  we  thank  you  for  some  very  excellent  testimony 
today,  bringing  your  personal  problems  into  this  debate  and  giving 
us  this  benefit  of  your  experience  as  we  grapple  with  this  very  im- 
portant problem.  Thank  you  for  being  here. 

Mr.  Lucas.  Thank  you,  Mr.  Chairman. 

Mr.  Stenholm.  Mr.  Smith. 

Mr.  Smith  of  Oregon.  Thank  you,  Mr.  Chairman.  Your  thoughts 
are,  I  think,  right  on.  I  have  introduced  legislation  which  defines 
taking  as  any  diminution  of  value,  any.  I  can  tell  you  I  am  branded 
as  a  radical.  Secretary  Babbitt  has  a  fit.  You  could  come  to  legisla- 
tion already,  that  is  why  I  hesitate  to  go  to  Mr.  Condit  where  I 
would  like  to  provide  compensation  for  any  reduction  of  value  of 
property  an3rwhere  because  I  think  that  would  injure  the  possibility 
of  passage  of  this  legislation,  which  I  do  believe  is  a  first  step. 
Therefore  I  am  not  going  to  ask. 

I  can't  get  a  hearing  on  my  bill,  but  that  may  change,  and  the 
facts  are  in  the  court  cases  I  have  studied,  going  at  this  subject  in 
depth  is  if  you  don't  have  over  50  percent  taking,  you  don't  qualify 
in  the  court's  eyes  as  a  taking. 

In  the  State  of  Oregon  today  if  you  have  one  pair  of  owls,  spotted 
owls  on  your  private  property,  the  State  of  Oregon  says  it  is  70 
acres  set  aside.  You  can't  do  anything  with  it;  you  can't  harvest  the 
timber.  Isn't  that  a  taking?  But  if  you  have  500  acres,  are  you 
going  to  go  to  court?  Of  course,  you  are  not  going  to  go  to  court  be- 
cause it  doesn't  make  any  sense. 

You  can't  get  the  value  out  of  your  partial  taking.  So  we  have 
to  change  it,  but  I  think  this  is  a  first  step,  and  I  thank  both  of 
you  gentlemen  for  defending  it  because  I  know  you  want  to  go  fur- 
ther and  so  do  I,  but  let's  take  it  a  step  at  a  time.  I  thank  you. 

Mr.  Lucas.  Good  luck  with  the  bill. 

Mr.  Stenholm.  We  thank  you  very  much. 

We  will  call  panel  3,  Mr.  Kleckner,  Mr.  Love,  Mr.  Van  winkle, 
and  Ms.  Pease.  I  would  like  to  remind  all  the  witnesses  your  entire 
written  statements  will  be  made  a  part  of  the  record.  If  you  can, 
summarize  and  stay  within  the  5-minute  rule  on  all  additional  wit- 
nesses we  would  appreciate  it. 

The  first  witness,  Mr.  Dean  Kleckner,  president  of  the  American 
Farm  Bureau  Federation.  Mr.  Kleckner,  welcome. 
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STATEMENT  OF  DEAN  R.  KLECKNER,  PRESIDENT,  AMERICAN 

FARM  BUREAU  FEDERATION 

Mr.  Kleckner.  Thank  you,  Mr.  Chairman.  America's  farmers 
and  ranchers  appreciate  being  able  to  present  testimony  today  in 
support  of  H.R.  561,  the  Private  Property  Rights  Protection  Act  of 
1993.  My  name  is  Dean  Kleckner,  I  am  a  com,  soybean,  and  hog 
farmer  from  northern  Iowa.  I  am  the  elected  president  of  American 
Farm  Bureau,  representing  farmers  and  ranchers  in  all  50  States 
and  Puerto  Rico. 

Property  rights  are  a  cornerstone  for  the  historic  success  of 
American  agriculture.  The  right  to  own  and  use  property  as  guar- 
anteed by  the  Constitution  is  as  important  as  the  right  to  worship, 
to  free  speech,  to  vote.  Farmers  and  ranchers,  other  landowners 
and  entrepreneurs  are  confused  and  disturbed  over  the 
multifronted  attack  on  property  rights. 

The  Federal  Grovemment  is  vigilant  in  its  defense  of  other  civil 
rights  and  liberties.  Why  shouldn't  the  right  to  own  and  use  prop- 
erty enjoy  the  same  status?  The  fifth  amendment  says  it  should. 
Yet  overzealous  regulators  interpret  laws  to  suit  their  personal  phi- 
losophies or  to  justify  their  existence.  These  unnecessary  regula- 
tions are  expensive,  time  consuming,  and  causing  good  people  to 
have  bad  problems. 

The  provisions  of  H.R.  561  address  an  important  part  of  the  de- 
bate over  the  right  to  use  private  property.  As  was  said  earlier  by 
some  of  you  on  the  subcommittee,  the  bill  simply  requires  Federal 
agencies  to  consider  the  impact  of  Government  regulations  on  re- 
ducing the  use  of  private  property.  This  is  an  important  first  step 
in  redefining  Government's  role  in  restricting  the  use  of  property. 

Under  the  proposed  law,  regulators  will  simply  have  to  stop  and 
think  about  the  implications  of  their  regulations.  Right  now,  as  we 
sit  here  this  morning,  human  lives  are  endangered  and  houses  de- 
stroyed as  forests  bum  to  the  ground  because  regulators  refuse  to 
allow  controlled  burning  or  removal  of  dead  growth. 

The  refusal  is  done  in  the  name  of  habitat  preservation  for  kan- 
garoo rats.  Right  now,  as  we  sit  here  today,  citizens  face  fines  and 
jail  terms  for  defending  their  livestock  from  marauding  wolves  or 
grizzlies  or  their  houses  from  rampaging  rivers.  Right  now  property 
owners,  David  Lucas  was  one,  face  bank  busting  legal  fees  to  de- 
fend themselves  and  their  property  from  grasping  Govemment  reg- 
ulators. 

The  situation  is  topsy-turvy.  It  used  to  be  that  Government  had 
to  prove  there  was  a  public  interest  underlying  the  need  to  take 
private  property.  Government  also  had  to  prove  the  adequacy  of 
compensation.  This  is  now  reversed,  and  landowners  bear  the  bur- 
den. There  is  a  cost. 

I  almost  have  to  laugh  at  some  public  officials  that  say  if  we  do 
things  like  this  we  can't  afford  it.  We,  the  public,  we  can't  afford 
it.  I  say  to  them,  the  cost  is  there  now,  but  the  private  owners  are 
bearing  that  cost,  that  burden.  The  goal  of  H.R.  561  is  to  minimize 
unintended  takings  and  the  resultant  cost  to  Grovemment  or  tax- 
payers to  compensate  landowners  when  such  takings  occur.  When 
people  say  to  me,  well,  this  is  going  to  cause  us  to  have  to  back 
off  from  doing  so  many  of  these  things.  Say  I,  yeah,  man,  right  on, 
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that  is  part  of  what  we  are  trying  to  do,  getting  some  common 
sense  back  into  it. 

The  American  Farm  Bureau  Federation  believes  this  bill  is  a  nec- 
essary first  step  to  protect  by  legislation  our  fundamental  property 
rights,  and  it  is  time  for  Congress  to  act  because  this  year  more 
than  30  States  have  considered  legislation  to  protect  private  prop- 
erty rights.  Congress  is  approaching  being  a  day  late  and  a  dollar 
short  on  the  whole  thing. 

Unfortunately,  the  public  debate  on  private  property  rights  often 
seeks  to  pit  landowners  against  the  environment.  This  is  not  an  ei- 
ther/or situation.  Quite  the  contrary.  Environmental  quality  is 
clearly  an  economic  good  with  associated  economic  costs.  We  know, 
as  Shawn  Stevenson  said  just  recently  right  here,  we  know  that  a 
market  system  based  on  the  right  to  own  and  use  private  property 
is  the  most  efficient  in  using  resources  to  achieve  the  maximum 
amount  of  benefit  at  the  lowest  cost. 

A  polluted  eastern  Europe  that  Shawn  mentioned,  burning  rain 
forests  in  South  America,  once  green  grasslands  that  are  now  Afri- 
can deserts,  illustrate  the  environmental  ravages  that  can  occur  in 
the  absence  of  private  ownership.  Real,  tangible,  long-lasting  envi- 
ronmental progress  can  only  be  made  through  the  use  of  the  power- 
ful incentives  of  private  ownership  and  market  rewards. 

In  this  discussion,  gentlemen,  the  role  of  Government  should  be 
reduced  to  one  of  determining  scientifically  based  standards  for 
human  health  and  safety.  Instead,  we  have  prohibitional  tradi- 
tional farming  procedures,  denial  of  enhancement  permits,  $10,000 
a  day  fines,  jail  terms.  Clearly,  our  Federal  regulatory  apparatus 
is  out  of  control,  and  it  is  getting  worse. 

Mr.  Chairman,  we  look  to  you.  Congressman  Condit,  to  you, 
other  subcommittee  colleagues  and  other  progressive  congressional 
leaders  to  bring  common  sense  back  into  the  system  before  it  is  too 
late.  H.R.  561  furthers  good  Government  by  encouraging  careful 
and  efficient  regulatory  measures  that  will  reduce  unbudgeted 
drains  on  the  Federal  Treasury.  It  will  avoid  further  deficit  spend- 
ing, and  perhaps  most  important  and  in  conclusion,  it  recognizes 
that  Government  must  respect  the  rights  of  its  citizens. 

Thank  you  for  inviting  me.  I  will  be  happy  to  answer  questions 
when  the  time  comes. 

[The  prepared  statement  of  Mr.  Kleckner  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Stenholm.  Thank  you,  Mr.  Kleckner. 

Next  witness,  Mr.  Ben  Love,  National  Cattlemen's  Association, 
and  the  Texas  and  Southwestern  Cattle  Raisers  Association,  Al- 
pine, Texas.  Welcome,  Ben. 

STATEMENT  OF  BEN  LOVE,  PRODUCER,  ON  BEHALF  OF  THE 
NATIONAL  CATTLEMEN'S  ASSOCLVTION,  TEXAS  &  SOUTH- 
WESTERN CATTLE  RAISERS  ASSOCIATION,  AND  THE  TRANS 
TEXAS  HERITAGE  ASSOCIATION 

Mr.  Love.  Good  morning,  Mr.  Chairman  and  subcommittee  mem- 
bers. My  name  is  Ben  Love,  and  I  am  a  cattleman  from  Marathon, 
Texas.  I  am  here  individually  and  also  on  behalf  of  the  National 
Cattlemen's  Association,  Texas  and  Southwestern  Cattle  Raisers 
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Association,  and  the  Trans  Texas  Heritage  Association  in  support 
of  H.R.  561,  the  Private  Property  Protection  Act  of  1993. 

We  appreciate  the  opportunity  to  speak  here  today  about  prop- 
erty rights.  We  believe  the  Property  Rights  Protection  Act  must  be 
passed  because  the  takings  clause  of  the  fifth  amendment  has  been 
subverted  by  regulatory  takixigs.  The  fifth  amendment  just  clearly 
says  "nor  shall  private  property  be  taken  for  public  use  without 
just  compensation."  It  doesn't  say  wholly  taken,  completely  taken, 
or  partially  taken,  it  says  taken.  That  is  clear  enough  where  prop- 
erty is  uaken  in  fee  title  or  all  of  the  use  or  value  of  property  is 
taken. 

Property  rights  were  a  cornerstone  of  the  Constitution  and  are 
long  recognized  by  the  courts  as  a  fundamental  element  of  personal 
liberty  in  America.  As  recently  as  1829  the  U.S.  Supreme  Court 
echoed  the  intent  of  the  Founding  Fathers  when  it  said,  "The  fun- 
damental maxims  of  a  free  government  seem  to  require  that  the 
rights  of  personal  liberty  and  private  property  rights  should  be 
held  sacred." 

James  Madison  understood  the  problem.  He  wrote  in  the  Fed- 
eralist papers,  "In  framing  a  government  which  is  to  be  adminis- 
tered by  men  over  men,  the  great  difficulty  lies  in  this:  You  must 
first  enable  the  government  to  control  the  governed  and  in  the  next 
place  oblige  it  to  control  itself." 

I  think  that  is  exactly  what  we  are  concerned  about  today.  The 
framers  of  the  Constitution  never  envisioned  the  Government  de- 
priving a  property  owner  of  the  use  or  partial  use  of  his  property 
because  a  bird  lived  on  it  or  because  it  was  a  wetland  or  because 
it  happened  to  be  situated  near  a  coast  or  a  river.  These  are  regu- 
latory takings.  They  are  partial  takings  where  the  property  owner 
is  left  with  nothing  but  a  partial  use  of  his  property,  no  compensa- 
tion and  the  obligation  to  pay  the  mortgage  and  taxes.  This  is  pre- 
cisely what  is  happening  all  across  America  in  varying  degrees. 

Certainly  there  is  nothing  whatsoever  wrong  with  protecting  the 
environment.  I  will  be  the  first  to  stand  up  for  the  environment. 
That  is  the  national  policy,  that  is  well  and  fine  as  it  should  be, 
but  the  cost  must  be  borne  by  the  entire  society,  not  by  individual 
property  owners  who  are  deprived  of  the  right  of  use  and  value  of 
their  property. 

Mr.  Chairman,  no  segment  of  American  citizens  is  more  impacted 
by  this  regulatory  abuse  today  than  agriculture,  simply  because 
most  of  the  private  property  in  the  United  States  is  in  agriculture. 
Part  of  my  purpose  here  today  is  to  report  to  you  that  agriculture 
is  in  trouble,  that  those  of  us  in  the  cattle  business  are  maybe  more 
concerned  about  the  abuse  of  the  regulatory  process  and  the  threat 
of  the  loss  of  our  property  nghts  than  any  other  particular  area  of 
concern  in  our  business.  Something  must  be  done,  and  we  very 
much  congratulate  Mr.  Condit  and  each  and  every  one  of  the  co- 
sponsors  of  the  Private  Property  Protection  Act  of  1993  for  rec- 
ognizing this  serious  problem. 

I  very  much  appreciate  the  opportunity  to  be  here  this  morning 
and  I  will  be  happy  to  answer  any  questions  you  might  have. 

[The  prepared  statement  of  Mr.  Love  appears  at  the  conclusion 
of  the  hearing.] 
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Mr.  Stenholm.  The  next  witness,  Mr.  Robert  Vanwinkle,  Texas 
Farm  Credit  Bank,  Austin  Texas.  Welcome,  Rip. 

STATEMENT  OF  ROBERT  G.  VANWINKLE,  CHAIRMAN  OF  THE 
BOARD,  FARM  CREDIT  BANK  OF  TEXAS 

Mr.  Vanwinkle.  Thank  you,  Mr.  Chairman.  I  am  chairman  of 
the  board  of  the  Farm  Credit  Bank  of  Texas.  Most  folks  know  me 
by  Rip. 

We  provide  credit  for  more  than  52,000  farmers,  ranchers,  rural 
homeowners,  and  agribusinesses  in  Alabama,  Louisiana,  Mis- 
sissippi, New  Mexico,  and  Texas.  I  operate  a  dairy  farm  near  Sul- 
fur Springs,  Texas.  I  congratulate  you,  Mr.  Chairman,  on  holding 
these  hearings  on  H.R.  561,  and  I  thank  you  for  the  invitation  to 
testify  today. 

Many  times  the  effects  that  environmental  and  Government  reg- 
ulations have  on  our  borrowers  and  consequently  on  us  as  their 
lender  are  not  considered  when  property  rights  are  discussed.  Yet, 
as  I  will  emphasize  in  this  testimony,  we  are  vitally  concerned  as 
a  bank  with  the  effect  of  property  rights. 

We,  in  fact,  have  become  so  concerned  over  the  past  several 
months  that  the  Farm  Credit  Bank  of  Texas  and  its  affiliated  Fed- 
eral land  bank  associations  and  production  credit  associations  have 
taken  a  leadership  role  doing  all  that  we  can  to  protect  the  private 
property  rights  of  farmers  and  ranchers. 

Recent  events  in  our  own  back  door  in  Austin,  Texas,  have 
brought  home  clearly  to  us  the  potential  seriousness  surrounding 
property  rights  issues. 

In  Travis  County,  where  the  bank's  headquarters  is  located,  a 
habitat  conservation  plan  called  the  Balcones  Canyonlands  Con- 
servation Plan  has  received  considerable  attention  in  recent 
months.  Western  Travis  County  and  all  of  the  central  Texas  hill 
country  are  supposed  to  be  prime  habitat  for  two  endangered  song 
birds  and  five  cave  beetles. 

According  to  the  Travis  County  Central  Appraisal  District,  prop- 
erty owners  in  this  region,  primarily  west  of  Austin,  saw  their  1991 
property  values  plummet  by  more  than  $358  million  since  this  area 
was  targeted  as  habitat.  Residents  in  this  area  are  stymied  to  build 
so  much  as  a  fence  on  their  land  without  going  through  a  costly, 
lengthy,  and  complicated  regulatory  approval  process.  Though 
many  would  like  to  sell  and  move  to  less  restricted  property,  there 
are  few,  if  any,  buyers.  And,  their  lenders  are  left  holding  mort- 
gages that  are  near  worthless  in  value. 

The  seriousness  of  property  issues  for  our  stockholders  and  bor- 
rowers was  apparent  following  the  1993  legislative  session  in 
Texas.  A  bill  was  passed  that  limited  the  use  of  the  Edwards  Aqui- 
fer to  protect  basically  two  minnows  and  a  plant  known  as  Texas 
wild  rice. 

The  bill  limited  a  farmer's  ability  to  pump  ground  water  from  the 
aquifer.  This  practice  had  historically  been  a  vested  property  right 
giving  value  to  the  land  and,  in  turn,  creating  collateral  on  which 
our  loans  were  based.  The  farmer  owned  the  land.  He  owned  the 
water.  He  owned  everything  underneath  it.  Now,  we  have  a  regula- 
tion that  says  he  can't  use  it. 
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Now,  we  must  reexamine  these  loans  to  determine  if  they  are 
undercollateralized  due  to  the  new  regulation. 

Another  more  recent  property  rights  issue  of  major  concern  to  us 
is  the  National  Biological  Survey,  NBS.  The  NBS  has  the  potential 
to  impose  onerous  land  use  restrictions  and  regulations  on  land- 
owners, ultimately  threatening  the  safeness  and  soundness  of  the 
financial  institutions  that  depend  on  those  individuals  to  repay 
their  loans. 

I  thank  this  subcommittee,  however,  both  collectively  and  indi- 
vidually, for  all  the  significant  modifications  you  supported  as  the 
National  Biological  Survey  was  passed  by  the  House.  Your  individ- 
ual votes  showed  that  you,  too,  are  proponents  of  landowners' 
rights. 

I  mention  these  three  examples — the  Balcones  Plan,  the  Edwards 
Aquifer  legislation,  the  National  Biological  Survey — to  point  out 
that  property  rights,  indeed,  are  being  threatened. 

The  terms  "property  rights"  and  "property  control"  are  S3mony- 
mous.  Property  rights  are  the  ability  of  the  individual  to  exercise 
control  over  his  property.  When  control  over  one's  property  is 
transferred  by  regulation  or  law  to  the  Grovernment,  the  productive 
capacity  of  private  property  decreases  and  the  value  of  the  property 
itself  is  reduced.  It  logically  follows  that  if  the  value  of  the  property 
is  reduced,  any  financial  assets  collateralized  by  that  property  di- 
minish in  value  accordingly.  Thus  our  concern. 

As  a  single  industry  lender,  our  only  business  is  providing  credit 
to  agriculture  through  our  affiliated  Federal  land  bank  associations 
and  production  credit  associations.  Our  52,000  borrowers  have 
pledged  approximately  20  million  acres  of  land  in  Alabama,  Louisi- 
ana, Mississippi,  New  Mexico,  and  Texas  as  collateral  for  loans. 
Any  threat  now  or  in  the  future  to  property  is  a  threat  to  the  very 
core  of  our  financial  institutions. 

As  a  member  of  the  bank's  board  of  directors,  I  hold  a  confidence 
or  trust,  a  fiduciary  responsibility  to  our  stockholders  to  maintain 
a  viable  financial  institution.  Issues  that  threaten  property  rights 
of  our  buyers  could  cause  us  to  find  ourselves  seriously 
undercollateralized  and  at  risk  of  losing  millions  of  dollars  in  loan 
defaults  by  borrowers  who  no  longer  can  produce  a  living  from 
their  land. 

In  addition,  threats  to  property  rights  make  it  increasingly  dif- 
ficult to  place  a  value  on  land  being  used  as  collateral.  Land  that 
is  fully  productive  today  may  be  severely  restricted  from  use  at 
some  point  during  the  life  of  a  loan,  the  terms  of  which  can  extend 
for  35  years.  Thus,  in  time,  the  availability  of  agricultural  credit 
could  be  lessened.  In  addition,  we  anticipate  that  if  these  regu- 
latory challenges  continue,  our  credit  institution  will  be  required  to 
set  aside  additional  loan  loss,  reserves  in  preparation  for  defaults. 

I  will  say  we  are  highly  interested  in  H.R.  561.  We  encourage 
and  support  the  passage  of  it,  and  believe  it  is  necessary.  We  think 
that  it  should  go  further,  but  certainly  we  support  it  and  we  thank 
you  for  the  opportunity  to  be  here  and  to  testify. 

I  will  be  happy  to  answer  any  questions  at  a  later  time. 

[The  prepared  statement  of  Mr.  Vanwinkle  appears  at  the  conclu- 
sion of  the  hearing:] 

Mr.  Stenholm.  Thank  you  very  much. 
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Next,  Ms.  Elizabeth  Pease,  National  Hardwood  Lumber  Associa- 
tion, also  representing  the  American  Forest  and  Paper  Association. 

STATEMENT  OF  ELIZABETH  PEASE,  DIRECTOR,  PUBLIC  AF- 
FAIRS, NATIONAL  HARDWOOD  LUMBER  ASSOCIATION,  ALSO 
ON  BEHALF  OF  THE  AMERICAN  FOREST  AND  PAPER  ASSO- 
CIATION 

Ms.  Pease.  Good  morning.  My  name  is  Elizabeth  Pease.  I  am  the 
director  of  public  affairs  with  the  National  Hardwood  Lumber  Asso- 
ciation, based  in  Memphis,  Tennessee.  I  am  here  today  on  behalf 
of  the  NHLA  and  the  American  Forest  and  Paper  Association. 

Our  two  associations  are  in  full  support  of  H.R.  561,  the  Private 
Property  Rights  Act  of  1993  sponsored  by  Representative  Condit. 
We  appreciate  the  opportunity  to  present  our  testimony  before  the 
committee  today  and  encourage  the  subcommittee  to  proceed  expe- 
ditiously to  enact  this  legislation. 

NHLA  is  a  nonprofit  trade  association  composed  of  1,300  member 
firms  nationwide  who  produce,  sell,  and  use  hardwood  lumber.  The 
American  Forest  and  Paper  Association  is  the  national  forest  in- 
dustry trade  association  representing  forest  land  managers,  solid 
wood  producers,  and  pulp  and  paper  manufacturers  in  the  United 
States.  Member  companies  of  the  two  associations  own  more  than 
70  million  acres  of  private  forest  land  and  supply  30  percent  of  the 
Nation's  wood  products. 

Our  companies  influence  the  management  of  and  process  the 
wood  products  from  an  additional  276  million  acres  of  forestland 
held  by  private  nonindustrial  landowners.  We  have  a  direct  and 
substantial  interest  in  the  constitutional  protection  of  private  prop- 
erty rights  that  are  addressed  by  H.R.  561.  Our  two  associations 
support  this  legislation  because  it  attempts  to  integrate  the  protec- 
tion of  the  environment  with  important  concerns  for  private  prop- 
erty rights  and  economic  development  early  on  in  the  rulemaking 
process. 

Integration  of  environment  and  development  was  the  major 
theme  of  the  United  Nations  Conference  on  Environment  and  De- 
velopment, UNCED,  held  last  year,  which  many  Members  of  Con- 
gress and  the  current  administration  support.  To  support  UNCED 
and  be  opposed  to  the  consideration  of  the  effects  of  Government 
regulation  on  private  property  and  economic  development  embodied 
in  this  legislation  would  be  inconsistent. 

Greater  integration  of  economic  and  environmental  decisionmak- 
ing should  result  in  greater  consideration  and  protection  of  private 
property  rights.  Our  member  companies  have  made  substantial  in- 
vestments in  their  private  property  to  produce  the  necessities  that 
society  demands,  including  shelter,  paper  products,  and  renewable 
wood  fuels.  Forest  landowners  pay  taxes  on  the  land  and  expect  to 
be  able  to  reap  economic  benefits  from  their  long-term  investment 
in  and  management  of  timberlands. 

Increasingly,  Government  regulations  in  the  name  of  environ- 
mental protection  are  resulting  in  the  partial  or  total  confiscation 
of  the  value  of  timber  and  forest  lands.  We  are  concerned  that  pri- 
vate property  rights  can  be  infringed  upon  and  confiscated  through 
single  objective  or  overzealous  Federal  agency  regulations. 
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Current  regulations  that  focus  on  protecting  threatened  and  en- 
dangered species  are  creating  disincentives  to  long-term  forestry  in- 
vestments. A  balanced  approach  that  provides  both  economic  and 
procedural  incentives  would  combine  the  need  for  conservation  with 
constitutional  protection  of  private  property  rights. 

We  believe  that  Federal  agencies  must  be  explicitly  directed  by 
Congress  to  consider  the  impact  their  regulations  have  on  private 
property  rights  and  ways  to  minimize  those  regulatory  takings  be- 
fore they  are  implemented.  This  will  not  only  help  agency  person- 
nel better  understand  the  results  of  their  actions,  but  also  reduce 
the  extent  of  inadvertent  regulatory  takings. 

A  recent  statement  made  by  an  EPA  official  to  a  group  of  for- 
esters clearly  demonstrates  the  need  to  direct  Federal  personnel  to 
be  sensitive  to  regulatory  takings.  "Congress  has  charged  me  with 
protecting  the  environment.  The  problem  is  you  own  it."  This  state- 
ment accurately  represents  the  attitudes  of  many  Federal  agency 
personnel  who  seek  to  protect  environment  at  all  costs,  usually  at 
the  direct  expense  of  landowners. 

Private  land  ownership  is  not  a  problem  for  environmental  pro- 
tection. Let  me  assure  the  subcommittee  that  private  forest  land- 
owners take  their  stewardship  responsibilities  very  seriously.  Own- 
ership and  enjoyment  of  private  land  carries  with  it  a  responsibility 
to  maintain  long-term  sustainability  and  productivity  of  the  land. 
We  believe  that  sustainable  development,  which  integrates  environ- 
mental and  economic  goals,  is  achievable  in  this  industry.  We  also 
believe  that  sustainable  development  is  best  achieved  through  edu- 
cation and  incentives  for  private  landowners,  not  regulatory  pro- 
grams that  may  be  confiscatory  in  nature. 

Forest  landowners  who  are  informed  and  motivated  to  practice 
good  forestry  will  generally  manage  their  lands  at  higher  standards 
than  when  they  are  forced  by  Government  regulation  to  conduct 
minimum  acceptable  practices.  Where  private  forest  management 
does  not  result  in  a  mix  of  resource  values  desired  by  society,  land- 
owners should  be  encouraged  to  manage  for  those  resources 
through  appropriate  tax  treatments  or  incentive  programs.  Where 
society  places  such  importance  on  the  preservation  of  natural  re- 
sources that  private  forest  management  is  not  compatible,  then  so- 
ciety should  be  willing  to  compensate  the  landowner.  Government 
purchase  of  easements  or  in  fee  simple  from  willing  sellers  may  be 
an  appropriate  option. 

Some  will  argue  that  the  public  will  be  unable  to  afford  the  cost 
of  compensating  private  property  owners  for  regulatory  takings.  To 
this  we  submit  that  if  the  public  is  unwilling  to  pay  for  the  private 
resources  it  desires,  then  they  are  not  that  important.  In  either 
case,  the  burden  of  providing  nonmarket  resources  should  not  be 
borne  solely  by  the  private  property  owners.  Moreover,  H.R.  561 
will  assist  agencies  to  avoid  some,  perhaps  most,  of  this  expense  by 
implementing  their  regulatory  programs  only  after  analyzing  their 
exposure.  Some  will  also  argue  further  that  the  procedure  to  assess 
the  potential  for  taking  of  private  property  and  to  minimize  such 
takings  embodied  in  H.R.  561  will  be  simply  too  burdensome  on 
Federal  agencies. 

We  submit  that  establishing  a  procedure  and  calling  on  regu- 
latory agencies  to  carefully  consider  the  potential  for  regulatory 
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takings  will  actually  save  the  Government  money  in  the  long  run. 
A  review  of  potential  regulatory  takings  before  they  occur  is  a  rea- 
sonable investment  given  the  cost  of  litigation  and  the  ultimate 
monetary  awards  to  landowners  for  takings.  I  will  skip  over  the 
rest  of  my  testimony,  sirs,  and  just  say  that  on  behalf  of  the  Na- 
tional Hardwood  Labor  Association  and  the  American  Forest  and 
Paper  Association  I  would  like  to  reiterate  our  strong  support  for 
H.R.  561.  Thank  you  for  the  opportunity  to  present  the  testimony, 
and  I  would  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Ms.  Pease  appears  at  the  conclusion 
of  the  hearing:] 

Mr.  Stenholm.  Thank  you,  and  thanks  to  all  of  the  witnesses. 

Mr.  Condit. 

Mr.  Condit.  Ms.  Pease,  you  just  testified,  and  you  stated  that 
where  our  society  places  such  importance  on  the  preservation  of 
natural  resources  that  private  forest  management  is  not  compat- 
ible, then  society  should  be  willing  to  compensate  the  landowner. 
Maybe  it  was  in  the  follow-up  that  you  deleted  because  of  the  time. 
Do  you  have  specific  recommendations  on  how  the  Federal  Grovern- 
ment  should  pay  these  landowners? 

Ms.  Pease.  Well,  our  associations  agree  with  Secretary  Babbitt 
that  maybe  some  of  those  funds  ought  to  come  from  the  land  and 
water  conservation  funds,  that  some  of  those  moneys  ought  to  come 
from  that  fund  that  has  been  set  aside. 

Mr.  Condit.  Mr.  Love,  have  you  been  directly  affected  on  any  of 
this  private  property  issue  and  how  has  your  decisionmaking  been 
altered  by  lack  of  private  property  right  protections? 

Mr.  Love.  Congressman  Condit,  I  noted  in  the  first  edition  of  the 
witness  list  for  this  hearing  that  my  name  appeared  as  a  victim, 
and  I  was  somewhat  amused.  I  don't  really  consider  myself  to  be 
a  particular  victim  any  more  than  I  consider  every  American  citi- 
zen to  be  a  victim  of  this  abuse.  There  is  one  aspect  of  partial 
takings  that  has  not  really  been  discussed  in  this  hearing,  and  it 
is  something  that  I  can  reflect  upon  a  personal  experience  that  just 
happened  to  me  a  week  or  so  ago  that  I  think  at  least  partially  an- 
swers your  question. 

This  is  the  partial  taking,  the  partial  regulatory  taking  of  prop- 
erty and  the  value  and  the  use  of  property  that  is  never  actually 
defined  by  any  Government  agency.  It  is  the  taking  that  lies  under 
a  cloud  of  uncertainty,  that  lies  under  a  cloud  of  confusion  and 
frustration.  To  give  you  the  example  that  I  have  in  mind,  the  part 
of  the  country  where  I  live,  it  is  part  of  the  Chihuahuan  Desert. 
Our  annual  rainfall  is  about  13  inches.  Water  is  an  extremely  pre- 
cious resource. 

I  happened  to  be  gathering  cattle.  I  rode  horseback  by  what  we 
call  a  dirt  tank.  In  some  parts  of  the  country  they  are  called  stock 
ponds.  I  know  up  in  the  coves  they  are  called  dams.  This  is  where 
you  push  some  dirt  up  in  a  small  waterway,  and  hold  maybe  an 
acre  or  so  of  water  for  livestock  watering  purposes  and  for  wildlife 
watering  purposes.  As  I  rode  by  this  particular  old  dirt  tank,  that 
was  built  around  the  turn  of  the  century  with  Fresno  scrapers  and 
mules,  I  noticed  that  it  had  pretty  well  silted  up  over  all  these 
years,  and  it  had  brush  growing  all  around  it,  mesquite, 
whitebrush,  and  catclaw. 
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In  fact,  it  was  so  thick  I  could  almost  not  even  get  in  there  on 
horseback,  and  once  I  did  get  into  the  tank  area  where  it  should 
have  been  full  after  the  recent  rains  we  have  had,  there  was  noth- 
ing but  a  small  pothole  of  water.  As  I  rode  in  there  about  a  dozen 
ducks  flew  up,  and  the  first  thought  that  came  to  my  mind  is  this 
old  tank  needs  to  be  cleaned  out.  I  need  to  get  a  bulldozer  in  here. 
I  need  to  clean  some  of  this  brush  out.  I  need  to  clean  some  of  the 
sediment  out  of  the  bottom  of  it  so  it  will  hold  water  because  if  I 
don't,  it  will  just  be  a  short  time  before  those  ducks  will  have  to 
winter  somewhere  else  and  my  cattle  will  have  to  water  somewhere 
else.  Then  it  occurred  to  me,  well,  this  is  probably  a  wetland,  and 
sure  enough,  that  very  evening  I  went  home  and  I  happened  to 
have  a  copy  of  the  national  wetlands  inventory  map  prepared  by 
the  Fish  and  Wildlife  Service,  and  lo  and  behold  that  old  dirt  tank 
was  on  that  map  as  a  wetland. 

Now,  I  will  tell  you  that  I  have  followed  wetlands  fairly  closely 
the  past  few  years.  I  have  followed  the  original  delineation  manual, 
the  1989  manual,  the  1991,  and  quite  frankly  I  don't  have  a  clue 
as  to  what  to  do  with  that.  What  I  do  know  is  that  by  that  tank 
being  placed  on  the  national  wetlands  inventory  map,  it  places  the 
burden  on  me  to  go  to  some  Government  agency,  and  I  am  not  even 
clear  which  one,  whether  it  is  SCS  or  the  corps  or  who  to  get  per- 
mission to  do  something  to  clean  out  that  tank  to  make  it  produc- 
tive for  livestock  production  and  wildlife,  so  I  think  it  is  very  im- 
portant as  far  as  agriculture  is  concerned  that  we  also  recognize 
that  there  is  this  other  extreme  of  regulatory  takings  that  is  going 
on  that  is  the  other  end  of  the  spectrum  from  Mr.  Lucas'  case,  and 
that  lies  under  this  cloud  of  doubt  and  confusion  and  frustration 
that  I  mentioned. 

Mr.  CONDIT.  Thank  you,  Mr.  Love. 

Mr.  Vanwinkle,  how  have  Federal  regulations  affected  credit  in- 
stitutions that  pertain  to  private  property  rights?  Could  you  give 
us  some  examples? 

Mr.  Vanwinkle.  Well,  certainly  what  we  are  beginning  to  do  or 
having  to  do  is  take  a  look  where  we  make  loans,  where  we  might 
make  loans,  and  where  we  won't  make  loans.  If  we  have  an  area 
such  as  this  in  the  area  around  Travis  County,  there  are  some 
areas  in  there  that  we  wouldn't  touch  because  of  some  of  these.  We 
will  also  take  a  look  in  any  area  what  is  going  on. 

Do  we  have  an  endangered  species  involved  on  this  property?  Is 
there  likely  to  be?  I  think  our  concern  is,  do  we  make  a  loan  on 
a  piece  of  property  that  eventually  will  not  have  income  there  to 
provide  for  the  repajrment  of  that  loan?  That  is  our  concern. 

Mr.  CONDIT.  My  time  is  just  about  up,  but  just  a  self-serving 
question.  What  other  remedies,  for  Mr.  Kleckner  and  Mr.  Love, 
currently  exist  for  agriculture  that  is  reasonable  and  straight- 
forward as  H.R.  561? 

Mr.  Kleckner.  I  don't  know  if  there  are  any  right  now  that  are 
just  straightforward.  H.R.  561  is  so  minimal,  it  seems  to  me,  and 
so  simple,  that  I  can't  for  the  life  of  me  understand  why  anybody 
would  be  opposed  to  it.  It  is  a  first  step.  There  needs  to  be  com- 
pensation, and  Mr.  Smith  has  a  bill  to  do  that,  but  for  a  first  step 
I  think  this  is  ideal,  and  I  can't  think  of  any  other  one.  The  execu- 
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tive  order  is  there,  as  has  been  pointed  out  today.  The  problem  is 
it  is  not  being  enforced.  I  don't  understand  that. 

I  think  that  is  up  to  the  attorney  general  to  enforce  it,  but  at 
least  whoever,  they  are  not  doing  it.  This  bill  simply  says — Mr. 
Condit,  it  is  your  bill — stop  and  take  a  look  and  use  your  head  and 
use  good  judgment  and  take  a  look  what  the  cost  will  be.  Then  you 
may  or  may  not  want  to  go  forward. 

Very  often  I  think  we  would  say  let's  go  forward,  but  just  stop 
and  think  for  a  minute.  I  think  it  is  an  excellent  bill. 

Mr.  Love.  I  very  much  concur.  I  cannot  think  of  any  other  piece 
of  legislation  that  does  what  this  bill  does,  and  I  also  am  very 
much  in  agreement  that  this  is  and  should  be  nothing  more  than 
a  first  step.  We  need  much  stronger  legislation,  but  we  have  to 
start  somewhere,  and  at  this  point  in  time  I  know  of  no  other  rem- 
edy to  look  to  except  the  takings  clause  of  the  fifth  amendment. 

Mr.  Condit.  Thank  you  very  much.  My  time  is  up.  Mr.  Chair- 
man. 

Mr.  Stenholm.  Mr.  Smith. 

Mr.  Smith  of  Oregon.  Thank  you,  Mr.  Chairman.  Mr.  Love,  you 
live  in  a  very  wet  part  of  the  country.  Thirteen  inches  of  rainfall 
would  be  welcome  where  I  run  cattle.  We  have  about  8  inches  of 
rainfall  in  the  eastern  part  of  the  State  of  Oregon. 

Mr.  Stenholm.  One  thing  we  Texans  can't  condone  is  somebody 
that  tells  a  better  story  than  we  do. 

Mr.  Smith  of  Oregon.  I  just  want  you  to  know  that  poor  mouth- 
ing is  part  of  my  program,  too. 

Mr.  Kleckner,  I  am  trying  to  get  a  handle  on  the  costs  of  taking 
these  issues  to  court.  Do  you  have  any  examples  in  your  memory 
or  your  membership  of  an  issue  going  to  court  and  the  costs?  We 
have  heard  from  Mr.  Lucas  about  $500,000  on  his  case. 

Mr.  Kleckner.  Congressman  Smith,  I  am  trying  to  think,  inci- 
dentally I  was  in  your  State  for  two  meetings  last  week  in  Madras 
and  in  Wilsonville,  and  I  used  the  David  Lucas  examples  in  both 
of  those  speeches  out  there  of  some  things  that  are  wrong.  I  can't 
think  of  any  other  examples  right  off  hand  of  the  costs  that  are  in- 
volved. 

I  think  so  many  people,  though,  stop  before  they — they  simply 
say  we  can't  afford  it,  and  when  I  hear  figures  by  some  of  these 
agencies  that  are  saying  there  is  only  a  handful  of  cases  that  are 
being  pursued,  there  is  hundreds  if  not  thousands  of  cases  that 
ought  to  be  pursued,  but  the  people  are  not  able  to  do  what  David 
Lucas  did  and  I  applaud  him. 

There  are  some  people  that  call  David  Lucas  and  call  us  at  Farm 
Bureau  and  say  this  case  is  an  excellent  case,  but  we  can't  afford 
it.  Can  you  help  us  any?  A  few  times  we  have  in  the  Farm  Bureau 
gone  in  with  the  State  farm  bureaus  and  pursued  either  amicus 
briefs  or  otherwise  helped  in  the  costs.  Congressman  Stenholm 
mentioned  about  the  water  snake  and  couldn't  figure  out  why 
building  a  lake  would  harm  a  water  snake.  I  am  just  as  puzzled 
about  building  cranberry  bogs  and  how  can  they  destroy  wetlands. 

I  have  always  thought  that  is  where  cranberries  grew,  but  I  had 
a  call  from  a  Massachusetts  grower  IV2  or  2  years  ago  who  was 
being  charged  for  destroying  wetlands  as  he  built  another  3  or  4 
acres  of  cranberry  bog  to  add  on  to  the  3  or  4  acres  that  he  had. 
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and  he  was  being  fined  $40,000  by,  I  think  he  said,  the  EPA.  In 
addition,  they  have  to  mitigate  3  acres  for  every  1  that  he  sup- 
posedly destroyed  as  he  built  a  cranberry  bog  that  I  believe  is  wet. 
He  was  at  his  wits  end,  and  he  called  me.  He  didn't  know  what 
to  do.  He  had  an  attorney.  He  didn't  tell  me  the  cost  at  that  point, 
but  his  fine  at  that  point  that  they  were  assessing,  I  don't  know 
that  he  paid  it  or  what,  but  it  was  $40,000. 

There  is  just  case  after  case  after  case  of  these  type  of  costs  and 
probably  a  100  to  1  or  a  1,000  to  1  where  they  withdraw,  the  citi- 
zens say  we  are  not  going  to  pursue  it,  we  don't  have  the  where- 
withal to  do  it,  and  that  is  the  saddest  part. 

Mr.  Smith  of  Oregon.  I  thank  you.  We  are  going  to  listen  to  a 
report  from  the  Congressional  Research  Service  later  which  sub- 
stantiates your  point.  The  reason  there  aren't  more  cases  brought 
is  simply  the  cost,  so  people's  rights  are  being  trampled  because  we 
won't  allow  in  this  judicial  system  the  rights  of  small  people  with- 
out much  money  to  enter  the  court  system,  even  when  they  have 
been  injured.  Thank  you. 

Mr.  Stenholm.  We  will  hear  from  some  additional  witnesses 
that  question  the  basic  premise  of  individual  property  rights  and 
property  ownership  from  a  different  perspective,  and  in  reading 
some  of  the  other  testimony  I  want  to  ask  you  this  question  in  par- 
ticular, the  three  of  you  are  involved  directly  in  production  agri- 
culture, but,  Ms.  Pease,  feel  free  to  join  in. 

I  don't  think  there  is  anyone  that  would  dispute  the  fact,  and  I 
always  use  the  example  in  speaking  to  high  school  groups  that  my 
freedom  to  swing  my  arm  ceases  when  it  contacts  my  brother's 
nose,  and  it  is  very  easy  to  define  my  fist  striking  my  brother's 
nose. 

There  is  a  physical  action  that  happens,  and  you  can  clearly  de- 
termine it  because  the  nose  bleeds  or  gets  swollen  and  he  punches 
you  back.  I  mean,  something  happens  at  that  freedom.  There  are 
property  owners  that  through  their  statements  say  my  right  to  do 
with  my  land  as  I  please  is  absolutely  mine.  Well,  society  has  prov- 
en over  a  period  of  time  that  is  not  a  factual  statement. 

Any  one  of  you  who  owns  property  who  has  a  neighbor  suddenly 
do  things  on  their  land  that  begins  to  affect  you,  whether  it  be 
drainage,  whatever  it  be,  pollution,  suddenly  that  neighbor's  right 
to  use  their  land  as  they  see  fit  becomes  a  disputable  right  in 
which  it  no  longer  is  an  absolute  freedom.  We  have  evolved  over 
a  period  of  time  in  environmental  issues  and  things  called  environ- 
mental impact  statements  in  which  we  determine  as  best  we  can 
in  the  legal  processes — and  hopefully  with  a  little  common  sense 
and  judgment — that  before  you  can  do  certain  things  with  your 
land  you  have  to  prove  if,  not  beyond  a  shadow  of  a  doubt,  but 
within  a  reasonable  doubt  that  what  you  are  going  to  do  is,  in  fact, 
going  to  affect  your  neighbors,  whether  it  is  your  immediate  neigh- 
bor or  whether  it  is  your  neighbors  living  miles  downstream  or 
downwind. 

It  seems  to  me  that  one  of  the  ways  that  we  go  about  this,  since 
we  tend  to  get  involved  in  absolutes  and  we  tend  to  get  involved 
in  a  little  extra  rhetoric,  and  if  you  disagree  with  anything  I  have 
said — let  me  stop  right  there. 
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Do  you  disagree  in  basic  premises  with  anything  I  have  said  to 
this  point  as  far  as  individual  property  rights  and  the  recognition 
that  neighbors  and  others  also  have  rights  that  have  to  be  recog- 
nized in  the  utilization  of  your  own  property? 

Mr.  Kleckner.  Agree. 

Mr.  Vanwinkle.  Agree. 

Mr.  Stenholm.  I  take  it  by  the  shaking  of  the  heads  for  the 
record  that  there  is  substantial  agreement  with  that.  We  have  kind 
of  evolved  in  the  environmental  impact  statements.  We  fuss  with 
them,  but  eventually  we  get  down  to  working  something  out,  and 
the  more  we  have  gotten  into  the  environmental  side  of  modem 
production  agriculture,  we  are  all  coming  around  with  a  little  more 
common  sense  application. 

We  farmers  have  been  a  little  slow  getting  there.  In  some  cases 
people  think,  and  probably  they  are  right  in  many  cases,  but  we 
are  eventually  getting  there  and  recognizing  that  there  is  societal 
benefit  that  has  to  be  recognized  as  well  as  an  individual  private 
right,  but  it  seems  to  me  that — and  I  think  the  Johnston  amend- 
ment to  the  EPA  cabinet  bill  is  another  area  that  we  want  to  pur- 
sue and  another  avenue,  because  as  I  understand  that  amendment, 
it  is  basically  saying  that  in  order  for  someone,  Rip,  to  declare  a 
habitat  that  will  cause  the  lowering  of  values  of  property  in  an 
area,  that  before  they  can  make  that  declaration  that  they  have  to 
have  a  cost-benefit  analysis,  that  they  have  to  go  through  the  same 
processes  that  we  have  to  in  private  property. 

Before  we  can  build  a  feedlot  or  build  a  dairy  or  build  a  hog  oper- 
ation or  a  poultry  operation  we  have  to  go  through  the  environ- 
mental impact  statements  to  show  that  we  are  not  going  to,  in  fact, 
pollute  the  environment.  It  seems  to  me  to  be  a  reasonable  ap- 
proach for  us  to  take  in  this  question  to  begin  requiring  cost-benefit 
analysis  of  those  who  have  differing  views  of  what  the  public  bene- 
fit should  be,  that  they  ought  to  be  able  or  should  have  to  come 
under  the  same  general  legal  criteria  that  we  do. 

Any  comments  along  that  line?  If  not,  don't  speak  without  think- 
ing about  it,  but  if  you  have  any  ideas  along  that  line,  I  would  like 
to  hear  them. 

Mr.  Kleckner.  Congressman  Stenholm,  I  agree  with  what  you 
have  said  all  along.  It  seems  to  me  that  if  we  are  going  to  have 
environmental  impact  statements,  and  they  are  probably  a  fact  of 
life,  and  we  are  all  concerned  about  the  environment,  I  just  wish 
that  I  could  say  with  the  fervor  that  I  used  to  say  that  I  am  an 
environmentalist. 

With  the  tinge  that  is  out  there  today  I  don't  even  want  to  say 
that  anymore.  I  almost  apologize  for  thinking  I  am.  I  kind  of  think 
I  am  always  where  I  have  been.  They  have  gone  the  extreme  route, 
they  the  other,  some  of  the  other  folks. 

There  ought  to  be  an  economic  impact  statement  just  as  well  as 
an  environmental  impact  statement  and  talk  about  it,  have  discus- 
sions, argue  it  out  and  have  both  sides  there  for  analysis,  and  you 
come  down,  then  you  can  make  a  rational  decision,  but  today  we 
are  saying  very  often,  in  the  case  of  endangered  species,  you  can- 
not, even  if  you  want  to,  assess  the  impact  economically  or  on  peo- 
ple. You  can  only  look  at  the  impact  on  the  endangered  species, 
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whatever,  the  Bruno  snail  or  whatever  it  may  be,  the  salmon,  the 
smelt  in  California,  whatever.  You  can't  look  at  economics  at  all. 

That  doesn't  make  any  sense.  You  ask  people  what  is  good  judg- 
ment, say  what  does  common  sense  say,  they  wouldn't  agree  with 
that,  but  common  sense  and  good  judgment  has  flown  out  the  win- 
dow with  crazy  laws  like  this.  I  think  about  the  issue  of  partial 
takings.  Congressman  Stenholm.  I  think  there  are  probably  some 
people  sitting  in  this  room  today  that  just  think  we  are  way  off 
base,  but  if  they  think  about  their  own  home,  if  the  city  council 
would  pass  a  law  and  say  it  is  your  home,  you  pay  taxes,  you  pay 
the  mortgage,  you  pay  the  interest  on  the  mortgage,  but  you  can't 
use  one  of  the  bedrooms,  bathroom,  and  the  family  room.  Other 
than  that,  it  is  still  your  home,  and  you  do  everything  else  with  it, 
but  you  can't  use  part  of  it.  Then  it  suddenly  makes  a  little  sense 
of  what  we  are  talking  about  here  for  the  Lucases  and  a  lot  of 
other  people,  that  there  is  a  partial  taking,  and  we  need  to  assess 
the  economics  of  that  in  some  way. 

I  don't  know  that  there  could  be  any  law  written  that  could  make 
a  hard  and  fast  rule,  but  you  sure  ought  to  look  at  that  down  the 
road. 

Mr.  Stenholm.  Thank  you  all  very  much.  We  appreciate  your  at- 
tendance here,  the  testimony,  and  we  look  forward  to  working  with 
you  as  we  try  to  come  up  with  an  acceptable  solution.  Thank  you 
very  much. 

Call  the  next  panel,  panel  4,  Mr.  John  Echeverria,  Dr.  Spencer 
Tomb,  and  Mr.  Ralph  Tyler. 

The  first  witness,  Mr.  John  Echeverria,  National  Audubon  Soci- 
ety, Washington,  DC.  Welcome. 

STATEMENT  OF  JOHN  D.  ECHEVERRIA,  CHIEF  LEGAL 
COUNSEL,  NATIONAL  AUDUBON  SOCIETY 

Mr.  Echeverria.  Thank  you,  Mr.  Chairman.  I  have  submitted  an 
extensive  written  statement  which  I  assume  will  be  placed  in  the 
record.  I  will  take  a  few  moments  to  highlight  several  points  in  my 
testimony. 

Mr.  Stenholm.  Again,  without  objection,  all  of  your  entire  writ- 
ten statements  will  be  made  a  part  of  the  record  and  we  will  appre- 
ciate summarization. 

Mr.  Echeverria.  I  am  appearing  here  today  as  an  environ- 
mentalist. Like  some  of  the  prior  witnesses,  I  am  also  here  as  a 
property  owner.  I  am  also  a  taxpayer.  And  I  am  also  the  father  of 
two  young  children,  and  I  am  concerned  about  the  quality  of  the 
world  in  which  they  will  grow  up.  I  approach  this  hearing  with  all 
those  perspectives  in  mind. 

Like  every  fair-minded  American,  I  support  constitutionally  pro- 
tected property  rights.  The  fifth  amendment  guarantees  that  when 
the  Government  decides  to  take  private  property  for  some  public 
purpose  like  a  road  or  a  school  it  must  pay  fair  compensation  in 
exchange.  Since  1922  the  U.S.  Supreme  Court  has  also  recognized 
that  in  certain  situations  stringent  regulations  can  also  affect  a 
taking.  Any  citizen  who  believes  that  he  or  she  has  a  valid  taking 
claim  is  free  to  pursue  that  claim  in  court  and  to  recover  just  com- 
pensation if  they  are  entitled  to  it. 
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Frankly,  as  a  defender  of  constitutional  rights  and  after  listening 
to  the  first  panel,  I  have  to  wonder  where  the  beef  is  here.  David 
Lucas  recovered  ilVz  million  from  the  taxpayers  of  South  Carolina 
after  making  a  speculative  investment  in  beach  front  property.  Mr. 
Lucas  was  made  whole  by  the  taxpayers  of  South  Carolina.  The 
system  worked  in  his  case. 

Mr.  Stevenson  referred  to  his  unhappiness  with  the  amount  of 
money  offered  him  by  the  Federal  Government  in  an  eminent  do- 
main proceeding.  I  think  everyone  recognizes,  and  the  prior  discus- 
sions highlighted,  that  eminent  domain  proceedings  can  be  very 
painful  for  individual  citizens.  A  member  of  my  family  has  a  right 
of  way  running  through  the  back  of  their  property,  and  they  are 
not  happy  about  it. 

On  the  other  hand,  I  think  we  all  recognize  that  exercise  of  emi- 
nent domain  is  an  indisputable  and  necessary  function  of  the  Gov- 
ernment. We  have  1-95  that  runs  from  the  State  of  Florida  up  to 
the  State  of  Maine,  and  in  order  to  build  that  road,  some  property 
had  to  be  taken  by  the  Federal  Government. 

I  also  understand  how  private  property  owners  may  be  unhappy 
with  the  amount  of  money  offered  by  the  Government  in  eminent 
domain  proceedings.  But  as  a  Federal  taxpayer,  I  am  very  pleased 
to  know  the  Federal  Government  attorneys  are  going  to  be  rep- 
resenting the  interests  of  all  Federal  taxpayers  in  making  sure  that 
when  a  government  makes  necessary  land  purchases  it  doesn't 
overpay. 

A  few  key  points.  Executive  Order  12630,  which  H.R.  561  would 
codify,  has  nothing,  and  I  repeat  nothing  to  do  with  the  protection 
of  constitutional  property  rights.  As  shown  by  a  comprehensive 
ansJysis  of  the  Executive  order  by  the  Congressional  Research 
Service  and  by  a  letter  by  20  leading  scholars  to  President  Clinton, 
a  copy  of  which  is  attached  to  my  testimony,  the  Executive  order 
promotes,  and  this  was  referred  to  earlier,  a  radical  new  version  of 
private  property  rights  that  has  no  basis  in  the  Constitution. 

It  achieves  this  through  a  variety  of  misstatements  and  distor- 
tions of  existing  Supreme  Court  precedent,  all  of  which  have  the 
effect  of  greatly  exaggerating  the  circumstances  under  which  gov- 
ernment must  pay  compensation. 

Second,  the  Executive  order  does  not  provide  genuine  private 
property  protection.  A  basic  and  unavoidable  fact  of  the  world  in 
which  we  live  is  that  private  property  rights  frequently  come  into 
conflict  with  other  private  property  rights.  With  property,  as  in  so 
many  other  things  in  life,  no  man  is  an  island. 

The  real  challenge  of  private  property  protection  is  to  determine, 
and  Chairman  Stenholm  you  alluded  to  this  very  articulately  ear- 
lier, where  one  person's  property  rights  end  and  where  his  neigh- 
bor's begin.  Logging  on  private  land  in  the  Pacific  Northwest  can 
and  does  often  conflict  with  the  business  property  of  commercial 
salmon  fishermen. 

One  farmer's  claimed  private  property  right  to  build  a  levee  on 
his  property  or  to  fill  in  wetlands  can  flood  the  land  of  his  neighbor 
downstream  and  reduce  the  value  of  his  neighbor's  property. 

The  task  of  regulatory  programs  is  to  achieve  a  predictable  and 
orderly  balance  between  equally  legitimate,  but  sometimes  conflict- 
ing private  property  rights. 
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The  Executive  order,  on  the  other  hand,  adopts  a  completely 
novel,  one-sided  view  of  property  rights,  focusing  solely  on  how 
Government  may  restrict  property  use  by  individuals  or  corporate 
interests  for  their  gain.  It  ignores  the  many  ways  in  which  regula- 
tions protect  private  property  rights  as  well  as  public  rights  and 
public  resources. 

The  Executive  order  does  not  provide  genuine  balanced  protec- 
tion for  private  property.  Instead  of  protecting  private  property  and 
fostering  land  stewardship,  it  promotes  the  philosophy  of  cut  and 
get  out,  take  the  money  and  run. 

The  ostensible  purpose  of  the  Executive  order,  and  I  believe  of 
H.R.  561,  is  to  help  the  Grovemment  avoid  unanticipated  takings 
liabilities  and  therefore  to  safeguard  the  Federal  fisc.  I  respectfully 
suggest  that  this  rationale  is  mere  window  dressing.  If  the  authors 
of  the  Executive  order  were  really  concerned  about  the  Federal  tax- 
payers, why  did  they  draft  an  Executive  order  that  fosters  the  idea 
that  taxpayers  should  pay  compensation  far  more  frequently  than 
the  Constitution  requires?  Why  did  the  drafters  focus  on  potential 
liability  under  the  takings  clause  when  unanticipated  judgments  in 
front  of  the  Federal  Claims  Court  under  the  Federal  Tort  Claims 
Act  or  the  Tucker  Act  place  an  even  greater  burden  on  the  Federal 
Treasury? 

And  isn't  the  Executive  order  really  just  a  solution  in  search  of 
a  problem?  In  general,  but  very  specifically  with  respect  to  the  De- 
partment of  Agriculture  which,  so  far  as  I  know,  has  lost  only  a 
single  recent  takings  judgment  award  amounting  to  some  $45,000. 
The  real  agenda,  I  respectfully  suggest,  is  to  use  the  rhetoric  of  tra- 
ditional American  property  rights  to  indirectly  undermine  all  types 
of  regulatory  programs  designed  to  protect  public  health  and  safe- 
ty, environmental  quality,  and  other  aspects  of  public  welfare. 

There  is  certainly  fair  room  for  debate  over  the  goals  and  proce- 
dures of  many  regulatory  programs.  The  conservation  community 
supports  several  pending  bills  that  would  make  the  Clean  Water 
Act  and  the  Endangered  Species  Act  more  effective  and  efficient. 
We  hope  the  Congress  will  soon  take  up  those  proposals. 

On  the  other  hand,  we  submit  that  the  committee  and  Congress 
would  be  doing  the  American  people  a  disservice  if  they  were  to  se- 
riously entertain  legislation  that  tries  to  get  at  some  of  these  issues 
in  a  clumsy,  indirect  fashion,  and  actually  undermines  the  existing 
balanced  protection  for  private  property  we  now  enjoy  in  this  coun- 
try. 

Thank  you  very  much.  I  would  be  happy  to  respond  to  any  ques- 
tions you  may  have. 

[The  prepared  statement  of  Mr.  Echeverria  appears  at  the  con- 
clusion of  the  hearing.] 

Mr.  Stenholm.  Thank  you.  Next,  Dr.  Spencer  Tomb,  National 
Wildlife  Federation. 

STATEMENT  OF  SPENCER  TOMB,  ASSOCIATE  PROFESSOR,  BI- 
OLOGY, KANSAS  STATE  UNIVERSITY,  ON  BEHALF  OF  THE 
NATIONAL  WILDLIFE  FEDERATION  AND  THE  KANSAS  WILD- 
LIFE FEDERATION 

Mr.  Tomb.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee, my  name  is  Spencer  Tomb.  I  am  an  associate  professor 
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of  biology  at  Kansas  State  University  and  a  botanist.  I  also  feel 
very  comfortable  in  this  room  with  the  Texas  flag  here  because  I 
am  a  native  Texan  now  living  in  Kansas.  I  am  a  hunter  and  an 
angler.  I  am  also  a  member  and  past  president  of  the  Kansas  Wild- 
life Federation  and  a  member  of  the  National  Wildlife  Federation. 
I  am  very  pleased  to  be  invited  to  testify  on  behalf  of  the  millioiis 
of  members  and  supporters  of  our  Nation's  largest  conservation  and 
education  organization,  the  National  Wildlife  Federation  and  its 

The  National  Wildlife  Federation  and  the  Kansas  Wildlife  Fed- 
eration support  private  property  and  all  provisions  of  the  U.S.  Con- 
stitution, of  course,  including  the  5th  and  14th  amendments.  We, 
however,  must  strongly  oppose  H.R.  561  precisely  because  we  sup- 
port private  property,  as  well  as  the  Americans'  ability  to  hunt  and 
fish  and  their  rights  to  breathe  clean  air,  to  use  freshwater,  and 
to  be  protected  against  uncontrolled  pollution,  health  hazards,  and 
unsafe  practices  by  their  neighbors,  both  near  and  further  up- 
stream. 

This  bill  threatens  the  long-term  health,  safety,  and  welfare  of 
all  Americans.  H.R.  561  would  require  massive  expenditures  of  tax 
dollars  to  attempt  to  conduct  a  takings  appraisal  of  every  piece  of 
real  and  personal  and  tangible  and  intangible  property  affected  by 
each  new  regulation.  This  money  would  have  to  come  from  raising 
taxes  or  diverting  existing  vital  funds  that  are  being  used  already 
in  environmental  protection. 

Probably  not  too  long  ago  we  had  pretty  heavy  floods  in  the 
Great  Plains  and  Midwest.  The  flooding  impact,  the  filling  of  wet- 
lands was  pretty  severe.  Wetlands  act  as  sponges.  They  absorb 
overflows  and  then  release  it  over  time.  They  also  clean  our  water, 
and  the  loss  of  millions  of  acres  of  wetlands  has  increased  flooding, 
and  the  resulting  massive  destruction  of  property. 

Certainly  with  regard  to  the  most  recent  floods  on  the  Missouri, 
the  Mississippi,  and  the  Kansas  Rivers,  and  their  tributaries  there 
is  absolutely  no  question  that  we  would  have  had  a  flood,  but  the 
severity  of  this  flood  was  increased  by  the  massive  draining  of  wet- 
lands that  has  occurred  in  this  region. 

In  Kansas  we  have  lost  48  percent  of  our  native  wetlands. 
Throughout  these  basins  crops  were  inundated,  levees  failed,  banks 
caved  into  rivers,  sand  was  deposited  on  productive  soils,  private 
property  was  ruined,  and  wildlife  habitats  were  severely  damaged 
for  long  periods  of  time. 

As  I  helped  flood  victims  move  their  belongings  to  higher  ground 
near  Manhattan,  Kansas,  last  July,  I  could  not  help  but  think 
would  the  waters  be  this  high  and  the  property  damage  so  great 
if  Kansas  had  not  destroyed  so  many  wetlands?  section  404  of  the 
Clean  Water  Act  is  a  popular  scapegoat,  but  we  need  that  law  to 
protect  wetlands  because  wetlands  have  essentizd  ecological  func- 
tions in  the  water  cycle.  This  is  particularly  clear  in  the  Great 
Plains,  in  States  like  Kansas  where  water  is  at  a  premium,  where 
water  is  perhaps  our  most  precious  natural  resource  because  we 
are,  at  least  in  much  of  our  State,  evaporation  will  exceed  the  pre- 
cipitation. We  are  arid  or  semiarid. 

We  need  clean  water  for  future  growth,  for  economic  growth,  £ind 
for  natural  agricultural  production.  It  is  in  the  long-term  common 
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interest  not  to  undermine  our  regulatory  laws  that  protect  our  wa- 
ters. There  are  examples  where  landowners  have  used  environ- 
mental laws  such  as  the  Endangered  Species  Act  and  section  404 
of  the  Clean  Water  Act  to  protect  their  individual  private  property. 

In  Meade  County,  southwestern  Kansas,  a  prominent  ranching 
family  would  have  lost  land  that  had  been  in  their  family  for  five 
generations  due  to  an  ill-conceived  Bureau  of  Reclamation  water 
project,  Forgan  Reservoir.  This  project  would  have  damned  up  the 
Cimarron  River,  flooded  pastureland,  and  destroyed  nesting  habitat 
of  the  piping  plover  and  the  least  tern.  Both  species  are  listed 
under  the  Endangered  Species  Act.  These  species  nest  on  sand  bars 
along  this  free  flowing  river. 

The  project  would  have  destroyed  wetlands  not  only  in  the  flood- 
ed area,  but  for  considerable  area  downstream.  In  my  testimony  I 
have  a  list  of  over  30  examples  of  places  where  individual  land- 
owners have  used  our  environmental  laws  to  protect  their  private 
property.  I  would  ask  that  these  be  included  in  my  remarks. 

Mr.  Stenholm.  Without  objection. 

Mr.  Tomb.  I  would  like  to  mention  one  of  these  specifically  in 
front  of  you.  David  and  Babe  Bock  of  Nashville,  Kansas,  are  broth- 
ers and  70  years  old.  They  have  spent  their  entire  lives  on  the 
banks  of  the  Chikaskia  River.  A  nearby  landowner  illegally  bull- 
dozed a  1-mile  reach  of  the  river,  removing  meanders  and  reparian 
timber  to  increase  his  farm  production. 

This  activity  resulted  in  the  water  moving  much  faster,  and  it 
destroyed  the  banks  on  the  Bock  property.  The  Chikaskia  River 
started  a  major  head-cut  upstream  and  they  lost  buildings  and 
fences  and  even  their  homestead  was  threatened  by  severe  erosion. 
Using  section  404  provisions  of  the  Clean  Water  Act  and  other 
Kansas  environmental  laws  they  were  able  to  fight  back  and  stop 
this  serious  problem. 

In  conclusion,  Mr.  Chairman,  members  of  the  subcommittee,  we 
ask  that  you  not  pass  H.R.  561.  It  will  trample  on  a  basic  and  fun- 
damental private  property  right  that  landowners  have  a  right  to 
protection  from  their  neighbors'  actions  that  will  degrade  their  own 
property  rights. 

The  other  thing  that  I  am  very  concerned  about  is  the  long-term 
future,  water  in  particular.  I  think  that  this  particular  law,  if  it  is 
passed,  will  cause  a  tremendous  problem  for  future  generations. 
Thank  you. 

[The  prepared  statement  of  Mr.  Tomb  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Stenholm.  Thank  you. 

Next,  Mr.  Ralph  Tyler,  deputy  attorney  general.  State  of  Mary- 
land. Welcome. 

STATEMENT  OF  RALPH  S.  TYLER,  DEPUTY  ATTORNEY 
GENERAL,  STATE  OF  MARYLAND 

Mr.  Tyler.  Thank  you,  Mr.  Chairman.  My  name  is  Ralph  Tyler. 
I  appear  today  as  the  deputy  attorney  general  of  the  State  of  Mary- 
land. I  believe  the  experience  which  I  can  provide  here  grows  out 
of  the  fact  that  a  proposal  virtually  identical  to  H.R.  561  was  con- 
sidered by,  but  not  adopted  by,  the  Maryland  General  Assembly  at 
its  1993  session. 
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I  believe  that  if  you  take  all  of  the  justifications  offered  this 
morning  and  any  others  that  might  be  offered  for  this  or  similar 
proposals,  you  will  nevertheless  be  confronted  by  an  inescapable 
problem  which  none  of  the  testimony  here  this  morning  has  ade- 
quately addressed;  and  that  is,  with  all  due  respect  to  the  author 
and  the  sponsors  of  this  proposal,  it  is  based  on  an  entirely  false 
conceptual  premise.  That  is  to  say,  it  is  based  on  the  false  concep- 
tual premise  that  it  is  possible  to  do  any  kind  of  meaningful 
takings  analysis  by  looking  at  a  set  of  regulations  and  then  coming 
to  a  judgment  that  is  going  to  be  worth  anything  as  to  whether  or 
not  it  might  result  in  a  taking  of  some  piece  of  private  property 
somewhere  in  this  vast  country. 

If  you  look  at  the  plain  language  of  the  bill,  it  requires  the  fol- 
lowing: It  requires  the  Attorney  General  to  "assess  the  potential  for 
the  taking  of  private  property  in  the  course  of  Federal  regulatory 
activity."  That  definition  or  that  function  under  the  law  then  refers 
you  necessarily  to  the  definition  of  private  property.  Private  prop- 
erty is  defined  as  all  property  protected  by  the  fifth  amendment  to 
the  Constitution,  including  real  and  personal  property.  So  what  the 
task  is,  the  task  assigned  by  this  bill  to  the  Attorney  General,  is 
to  look  at  a  set  of  regulations  and  to  make  a  judgment  and  express 
an  opinion  as  to  whether  or  not  there  will  be  a  taking  somewhere 
in  the  United  States. 

That  approach  simply  won't  work,  cannot  be  done,  and  is  flatly 
inconsistent  with  the  jurisprudence  of  the  Supreme  Court  of  the 
United  States  in  decades  of  takings  cases.  What  the  Supreme 
Court  has  instructed  is  that  takings  analysis  necessarily  must  be 
done  on  a  property-specific  basis.  You  look  at  a  regulation  and  you 
look  at  how  it  applies  to  a  specific  piece  of  property,  whether  it  be 
in  Maryland,  Texas,  or  California,  or  anyplace  else,  and  determine 
whether  or  not  a  taking  has  occurred. 

Compare  that  property-specific  approach  to  the  task  assigned  by 
this  bill.  It  says  you  look  at  how  a  set  of  regulations  is  going  to 
work  in  one  of  the  largest  countries  in  the  world,  and  speculate,  be- 
cause that  is  all  you  are  going  to  be  able  to  do,  as  to  whether  or 
not  somewhere  there  might  be  a  taking. 

Now,  proposals  comparable  to  H.R.  561  have  been  adopted  in 
some  of  the  States,  not  in  my  home  State  of  Maryland,  but  in  the 
course  of  the  review  and  study  of  this  proposal  in  Maryland  last 
year.  I  was  asked  to  inquire  of  our  sister  State  of  Delaware,  which 
has  a  virtually  identical  law  as  that  as  H.R.  561.  The  Delaware  law 
requires,  as  does  this  proposal  and  as  did  the  Maryland  proposal, 
that  the  attorney  general  conduct  this  kind  of  assessment  when- 
ever a  set  of  regulations  were  proposed. 

At  the  request  of  the  Maryland  House  of  Delegates  Committee, 
I  called  the  Delaware  attorney  general's  office  to  inquire  how,  in 
fact,  this  is  done.  The  response  was  not  a  very  surprising,  one, 
that,  well,  it  cannot  be  done.  You  cannot  make  a  judgment  about 
how  a  set  of  regulations  will  work,  and  so  the  opinion  that  is  ex- 
pressed in  virtually  all  cases  is  that  it  will  depend  upon  the  facts, 
and  so  to  all  of  those  who  are  concerned  about  these  issues,  includ- 
ing you,  Mr.  Chairman,  and  the  members  of  this  subcommittee  and 
the  prior  witnesses,  the  honest  statement  here  is  this  bill  doesn't 
do  you  any  good. 
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It  doesn't  protect  private  property.  I  would  submit  to  you,  and  I 
would  be  prepared  to  argue  rather  strenuously  that  that  protection 
has  been  well  granted  in  our  country  for  more  than  200  years  by 
the  fifth  amendment,  but  even  if  one  were  to  argue  that  somehow 
further  protection  were  necessary  or  appropriate,  it  is  simply  not 
granted  by  this  bill. 

It  is  a  fiction  to  believe  that  this  assessment  can  be  done  in  any 
meaningful  way  and  that  the  end  product  will  be  useful  in  evaluat- 
ing the  impact  of  regulations  simply  because  in  virtually  every  case 
it  will  depend  upon  the  facts,  and  that  is  because  that  is  the  nature 
of  how  takings  works.  It  depends  upon  how  it  works  in  a  specific 
case. 

You,  sir,  mentioned  earlier  whether  or  not  there  should  be  some 
consideration  with  respect  to  a  cost-benefit  analysis  in  various  pro- 
grams. I  submit  that  any  cost-benefit  analysis  of  this  proposad 
dooms  this  proposal.  All  you  will  get  out  of  this  is  another  layer 
of  meaningless,  costly  inefficient  bureaucratic  review. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Tyler  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Stenholm.  Mr.  Condit. 

Mr.  Condit.  Thank  you  very  much  for  being  here  this  morning. 

Mr.  Tyler,  I  take  it  since  the  State  of  Maryland  defeated  such  a 
bill  that  you  have  in  place  protection  for  landowners  under  the 
cases  that  have  been  described  this  morning.  Can  you  explain  to 
me  what  they  are? 

Mr.  Tyler.  Yes,  sir.  The  protection  under  Maryland  law  would 
be,  first,  of  course,  being  a  State  of  the  Union  it  is  the  14th  amend- 
ment. We  have  a  counterpart  provision  in  what  we  call  our  State 
declaration  of  rights,  which  is  article  24  of  our  law,  and  I  can  say 
to  you,  though,  sir,  that  in  the  past  8  years,  which  is  the  period 
for  which  I  have  personal  knowledge  during  which  I  have  been  the 
chief  of  litigation  in  the  attorney  general's  office  and  then  subse- 
quently the  deputy  attorney  general,  the  State  of  Maryland  has 
never  lost  a  regulatory  takings  case. 

I  make  that  point  simply  to  echo  the  point  made  by  Mr. 
Echeverria  that  I  do  think  in  very  large  respect  this  proposal,  with 
all  due  respect  to  you,  sir,  is  a  solution  looking  for  a  problem. 

Mr.  Condit.  Why  do  you  think  that  in  your  State  as  well  as  ap- 
proximately 25  or  so  other  States  this  issue  has  come  up  in  the  leg- 
islature? It  has  either  been  introduced  or  passed  by  approximately 
30  States. 

Mr.  Tyler.  I  think  that  is  a  good  and  very  fair  question.  I  think 
there  is  a  fundamental  misunderstanding  which  was  echoed  in 
some  of  the  testimony  here  this  morning  over  how  to  address  these 
problems.  I  think  that  it  may  be — I  am  not  here  making  a  case 
really  one  way  or  another — it  may  be  that  in  certain  areas  the  Fed- 
eral (jovernment,  like  the  States,  has  overregulated.  It  may  be  that 
the  Attorney  General's  office  and  the  courts  of  South  Carolina  were 
wrong  in  Mr.  Lucas'  case.  That  is  all  possible. 

This,  however,  is  not  a  solution  to  those  problems.  It  is,  I  think, 
a  misguided  symbolic  act  and  that  those  substantive  debates  about 
regulation  should  go  forward,  and  they  should  be  conducted  on  the 
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merits  whether  it  is  the  Clean  Water  Act  or  the  Clean  Air  Act  or 
whatever. 

Mr.  CONDIT.  Do  you  think  that  the  Executive  order  of  1988  is  a 
misguided  act  as  well? 

Mr.  Tyler.  I  think  that  the  statements  made  by  Mr.  Echeverria 
are  correct  that  in  some  important  respects  it  misdefmes  when 
compensation  is  required.  I  don't  see  any  particular  need  nor,  of 
course,  was  I  consulted  for  such  an  Executive  order.  It  seems  to  me 
that  if  ever  there  was  an  area  of  our  law  that  is  quite  well  devel- 
oped, it  is  takings  jurisprudence. 

I  think  there  is  well-developed  law  in  our  country  that  makes  it 
absolutely  clear  that  when  Government  takes  private  property  it 
must  pay  just  compensation.  Yes,  I  can  understand  and  certainly 
the  earlier  testimony  certainly  makes  this  point  that  there  are  mo- 
ments of  misunderstanding  about  what  constitutes  a  taking,  and 
the  line  between  regulatory  action,  one  would  think,  for  example, 
of  local  zoning  laws,  and  a  taking  may  not  always  be  clear,  and  the 
line  may  not  always  be  drawn  the  way  the  landowner  would  like 
it,  but  I  do  think  there  is  an  adequate  body  of  law  in  that  area. 

Mr.  CONDIT.  Let  me  go  back  because  it  has  kind  of  rattled 
around  in  my  head.  Did  you  state  a  while  ago  that  the  reason  these 
30  States  may  be  considering  these  proposals  or  passing  these  pro- 
posals is  because  they  have  overregulated,  like  the  Federal  Gk)vem- 
ment  may  have  overregulated;  is  that  your  explanation? 

Mr.  Tyler.  No,  sir.  The  truth  is  I  don't  know  why  these  things 
get  proposed.  I  know  something 

Mr.  CONDIT.  Didn't  you  say 

Mr.  Tyler.  I  think  there  is  a  misunderstanding  about  what  this 
will  do,  and  I  think  that  that  misunderstanding  was  played  out 
here  this  morning. 

Mr.  CONDIT.  Well,  did  you  say  that  you  thought  that  might  be 
the  reason? 

Mr.  Tyler.  I  am  saying  that  these  proposals  have  been  put  for- 
ward in  a  number  of  States.  As  you  indicate,  they  passed  in  some. 
They  have  been  defeated  in  others.  They  have  been  petitioned  to 
referendum  in  certain  States,  and  I  think  that  people  who  propose 
these  laws  and  who  support  them  have  a  fundamental  misunder- 
standing about  what  they  will  do  and  when  you  really  look  at  how 
this  law  is  supposed  to  operate,  it  simply  will  not  do  what  is  sug- 
gested. 

Mr.  CONDIT.  I  would  like  to  ask  the  other  two  witnesses,  do  you 
support  fair  and  just  compensation  for  all  Federal  actions  which  re- 
duce land  values  or  property  rights? 

Mr.  Tomb.  If  the  land  has  been  taken,  if  the  property  is  taken, 
yes.  I  would  like  to  comment  on  one  thing  that  was  said  earlier. 

Mr.  CONDIT.  Well,  in  my  time,  I  would  like  to  get  an  answer, 
then  I  will  let  you  come  back  and  comment. 

Mr.  ECHEVERRLiL.  Same  answer.  If  I  can  address  the  question  of 
State  legislation,  I  think  it  is  important  to  clarify  that 

Mr.  CONDIT.  Do  you  support  fair  and  just  compensation  for  all 
Federal  actions  which  reduce  land  values  and  property  rights? 

Mr.  Echeverria.  I  support  the  fifth  amendment  of  the  U.S.  Con- 
stitution as  interpreted  by  the  Supreme  Court.  The  U.S.  Supreme 
Court  in  a  decision  handed  down  last  year  said  mere  diminution 
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in  property  value,  no  matter  how  severe,  is  insufficient  to  dem- 
onstrate a  taking.  You  can  raise,  with  Justice  Souter  whether  that 
is  a  proper  interpretation  of  the  fifth  amendment,  but  it  is  one  I 
respect.  If  I  may  return  to  the  State  takings  legislation. 

Mr.  CONDIT.  I  need  to  go  back  to  Mr.  Tomb  and  let  him  respond, 
then  I  will  come  back  to  you. 

Mr.  ECHEVERRIA.  I  think  the  record  is  incomplete  and  it  is  impor- 
tant to  emphasize  that  only  four  States  have  adopted  watered 
down  versions  of  State  takings  legislation.  Over  35  States  have  had 
bills  introduced.  As  you  know,  it  doesn't  take  a  whole  lot  to  intro- 
duce a  bill  in  any  legislature.  But  those  35  States  have  so  far  re- 
jected or  failed  to  enact  any  kind  of  legislation.  So  the  overwhelm- 
ing majority  of  States  have  looked  at  this  issue,  but  the  overwhelm- 
ing majority  of  those  that  have  looked  at  it  have  soundly  rejected 
it. 

Mr.  CONDIT.  Mr.  Tomb. 

Mr.  Tomb.  May  I  just  say  one  thing,  please.  The  previous  exam- 
ple by  Mr.  Love  from  western  Texas  about  his  stock  tank,  he  could 
go  into  that  stock  tank  and  deepen  it  back  to  its  original  levels 
under  a  nationwide  permit  through  the  Corps  of  Engineers,  and 
there  is  a  tremendous  amount  of  dogma  out  there  and  misinforma- 
tion about  what  our  wetlands  laws  actually  do. 

He  would  have  been  able  to  do  that  with  probably  a  telephone 
call  or  a  letter  to  the  Corps  of  Engineers,  and  he  is  saying  that  he 
can't  do  it,  but  he  can. 

Mr.  CONDIT.  Well,  Mr.  Love  is  here.  I  am  sure  that  he  would  be 
happy  to  talk  about  that. 

Mr.  Tomb.  I  would  be  happy  to  tell  him  how  to  weave  his  way 
through  that. 

Mr.  CONDIT.  What  changes  would  you  make  to  the  Endangered 
Species  Act,  wetland  laws  or  any  other  environmental  statute  that 
would  eliminate  regulatory  takings  of  private  property  rights?  Mr. 
Tyler. 

Mr.  Tyler.  I  am  not  prepared  to  address  that. 

Mr.  CONDIT.  I  thought  maybe  since  you  said  regulations  might 
be  the  problem,  you  had  some  specifics. 

Mr.  Tomb. 

Mr.  Tomb.  I  am  not  an  attorney.  You  are  talking  about  a  point 
of  law,  I  think,  and  I  am  a  biologist  and  a  hunter. 

Mr.  CONDIT.  Sir? 

Mr.  ECHEVERRIA.  Well,  it  is  a  question  that  really  comes  out  of 
Alice  in  Wonderland.  There  is  a  lot  of  talk  about  takings  and  the 
Endangered  Species  Act,  but  the  fact  is  that  there  is  not  a  single 
judicial  decision  that  has  found  that  the  Endangered  Species  Act 
has  resulted  in  a  taking.  No  final  decision  in  any  court.  Beyond 
that,  there  is  not  a  single  case  pending  in  the  Federal  Court  of 
Claims,  which  hears  claims  against  the  Federal  Government  for  al- 
leged takings  based  on  Federal  regulatory  activities. 

People  around  the  country  are  talking  about  the  Endangered 
Species  Act  and  takings  as  if  it  were  an  established  fact  that  the 
Endangered  Species  Act  results  in  a  taking.  That  has  never  been 
demonstrated.  Those  who  are  making  this  point  are  unwilling  to 
submit  that  question  to  the  court. 


57 

In  the  area  of  wetlands  regulation,  there  are  a  handful  of  deci- 
sions that  have  found  that  wetlands  regulations  in  certain  cir- 
cumstances have  so  impacted  private  property  rights  that  they  re- 
sult in  a  taking.  And  awards  of  financial  compensation  have  been 
made  to  those  people. 

My  own  view  is  that  neither  the  Endangered  Species  Act  nor  the 
Clean  Water  Act  should  be  amended  to  address  the  takings  issue. 
As  other  witnesses  have  said,  this  is  an  issue  that  belongs  in  the 
court.  It  cannot  be  properly  handled  through  legislation. 

Having  said  that,  let  me  return  to  the  point  which  you  were  em- 
phasizing earlier.  There  is  understandable  frustration  in  this  coun- 
try with  the  regulatory  process.  When  I  speak  to  environmental  au- 
diences, I  try  to  regale  them  with  the  story  of  my  efforts  to  get  a 
permit  from  the  District  of  Columbia  Government  to  repair  a  dilap- 
idated deck  at  the  rear  of  a  house  I  recently  purchased.  It  took 
months  and  months. 

I  had  to  go  to  the  D.C.  building  department  approximately  half 
a  dozen  times  to  finally  get  the  permit.  It  was  incredible.  I  was 
frustrated  by  the  process,  and  I  understand  that  a  lot  of  people  in 
America  are  frustrated  with  the  regulatory  process.  But  I  want  to 
emphasize,  the  regulators  don't  work  for  me.  They  work  for  you, 
and  if  you  think  the  regulatory  process  needs  to  be  fixed,  you 
should  fix  the  regulatory  process.  But  the  solution  is  not  to  expose 
the  Federal  Government  to  potentially  enormous  financial  liability. 

In  the  health  care  arena  and  a  lot  of  arenas  in  this  country  we 
have  come  to  the  recognition  that  a  tort  liability  system,  such  as 
in  products  liability  or  medical  malpractice,  is  not  the  way  to  solve 
our  social  problems.  It  is  not  the  solution  to  insensitive,  burden- 
some regulation  to  subject  the  U.S.  Government  to  potentially  enor- 
mous financial  liability  for  regulatory  activity. 

Mr.  CONDIT.  I  concur  with  you.  It  is  our  responsibility  to  fix  the 
regulatory  problems  if  we  have  them,  and  that  is  basicsdly  what  we 
are  trying  to  do,  and  it  would  be  nice  if  we  could  come  up  with 
some  sort  of  consensus  that  both  sides  could  agree  upon.  I  am  not 
sure  that  is  possible,  but  it  would  certainly  be  nice  to  do  so.  So  that 
I  understand  it,  you  don't  think  there  is  any  of  these  regulatory 
things  that  need  to  be  changed  in  the  wetlands,  endangered  species 
or  any  other  environmental  regulation? 

Mr.  ECHEVERRIA.  No,  absolutely  not.  What  I  said  was  we  do  not 
support  the  inclusion  of  provisions  that  purport  to  address  the  con- 
stitutional takings  issue  in  either  of  those  pieces  of  legislation.  We 
do  support  a  number  of  provisions  that  are  designed  to  make  the 
Endangered  Species  Act  and  the  Clean  Water  Act  less  burdensome, 
more  efficient,  more  effective. 

In  the  Edwards  wetlands  bill,  which  has  broad  support  within 
the  environmental  community,  we  support  an  expedited  permitting 
process  for  small  landowners.  There  are  a  number  of  provisions  in 
the  bill  to  confirm  exemptions  from  section  404  jurisdiction  for  var- 
ious kinds  of  agricultural  activities. 

There  are  similar  provisions  in  the  endangered  species  bill  that 
has  been  introduced  by  Congressman  Studds  that  the  environ- 
mental community  supports.  For  example,  the  bill  includes  a  provi- 
sion that  would  provide  incentives  to  landowners  to  engage  in  ac- 
tivities to  protect  endangered  species  that  appear  on  their  property. 
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a  new  multispecies  approach  to  habitat  conservation  planning  that 
would  allow  the  comprehensive  protection  on  a  one-time  basis  of  all 
the  various  threatened  species  in  a  particular  area,  and  a  program 
that  would  provide  Federal  assistance  in  habitat  conservation  plan- 
ning for  candidate  threatened  and  endangered  species  to  address 
the  threats  to  those  species  and  to  keep  them  off  the  endangered 
species  list  altogether. 

So  there  are  a  variety  of  provisions  in  those  bills  which  I  think 
directly  address  the  concerns  you  have  outlined  and  that  we  sup- 
port. 

Mr.  CONDIT.  So  that  I  clearly  understand  this,  no  one  in  this 
panel  opposes  someone  being  compensated  for  the  public  good? 

Mr.  Tyler.  When  property  is  taken,  the  judgment  made  in  1791 
with  the  ratification  of  the  fifth  amendment  was  that  compensation 
must  be  paid,  so  I  don't  think  there  is  any  dispute  nor  do  I  think 
one  could  dispute  that. 

Mr.  Tomb.  We  already  compensate  landowners  for  doing  things 
in  the  public  good,  for  instance  the  conservation  reserve  program, 
and  if  the  Congress  wants  to  work  on  a  series  of  ways  to  com- 
pensate landowners  for  doing  the  right  thing  by  the  environment 
in  these  areas,  then  that  is  fine,  but  changing  this  piece  of  law  as 
it  regards  the  takings  I  think  isn't  the  way  to  do  that. 

I  think  that  landowners  need  something  for  doing  the  right 
thing,  but  we  have  to  look  to  the  future  in  this.  The  long  term  is 
what  counts.  My  kids'  kids  count  to  me,  and  I  hope  that  they  count 
to  you,  too. 

Mr.  CONDIT.  They  absolutely  do.  I  take  it  that  is  unanimous.  No 
one  disputes  compensation? 

Mr.  ECHEVERRIA.  I  would  just  make  the  point  that  in  this  forum 
we  are  dealing  with  a  policy  question,  not  a  constitutional  question. 
And  the  question  is  what  do  we  do  with  limited  financial  resources 
to  achieve  all  the  purposes  that  this  society  is  tr5dng  to  accomplish. 
We  can  provide  additional  resources  to  those  who  are  inconven- 
ienced by  a  whole  variety  of  regulations,  but  we  have  to  recognize 
that  that  is  not  a  costless  proposal;  that  if  regulation  that  this  Con- 
gress has  enacted  for  sound  purposes  costs  a  whole  lot  more  in  the 
future  than  it  does  today,  either  we  have  to  roll  back  those  regula- 
tions, we  have  to  raise  taxes,  or  we  have  to  take  that  money  out 
of  some  other  existing  programs. 

And  I  think  in  talking  about  this  issue,  too  much  emphasis  has 
been  placed  on  the  burdens  imposed  on  particular  people  who  are 
asked  to  share  some  part  of  the  responsibility  to  protect  the  world 
in  which  we  live  and  too  little  attention  has  been  focused  on  the 
costs  of  these  proposals  to  the  general  taxpayer,  to  the  population 
as  a  whole  and  to  other  property  owners. 

Mr.  CONDIT.  So  you  think  people  should  be  compensated  or  not? 

Mr.  ECHEVERRIA.  Compensation  suggests  that  we  are  dealing  in 
a  constitutional  realm,  that  we  are  dealing  with  a  question  of  just 
compensation. 

Mr.  CONDIT.  Look,  I  work  my  whole  life.  I  got  a  piece  of  property. 
You  determine  there  is  an  endangered  species  on  it.  I  can't  use  it; 
you  take  it  over.  Should  I  be  compensated  or  not? 


59 

Mr.  Tyler.  If  the  State  or  Federal  Gk)vemment  takes  your  prop- 
erty, you  must  be  compensated.  It  doesn't  matter  what  we  think 
about  it. 

Mr.  CONDIT.  I  am  asking  the  gentleman,  do  you  think  we  should 
be  compensated? 

Mr.  Tyler.  But  the  issue  is,  and  there  is  no  point  in 

Mr.  CONDIT.  Mr.  Tyler,  I  clearly  understand  you.  I  am  asking 
this  gentleman. 

Mr.  Tyler.  But  I  think  the  difficult  question  which  one  shouldn't 
duck  here  and  as  to  which  there,  of  course,  is  room  for  dispute  is 
when  has  a  taking  occurred,  and  that  is  a  difficult  question. 

Mr.  CONDIT.  I  clearly  don't  have  the  land. 

Mr.  Tyler.  If  the  State  puts  a  road  through  your  land,  it  has 
been  taken.  If  the  Government  zones  your  land  so  you  can  only 
build  a  house  and  not  a  gas  station,  it  has  not  been  taken,  and 
there  is  lots  of  gray  in  between,  and  so  to  oversimplify  this  problem 
does  not  advance  the  debate  I  submit. 

Mr.  CONDIT.  You  take  something  from  me,  sir,  and  you  haven't 
simplified  it.  You  have  taken  my  livelihood  away  from  me,  some- 
thing I  have  worked  for.  All  I  am  asking  you  is — ^you  answered  it, 
Mr.  Tyler,  Mr.  Tomb.  You  have  answered  it,  the  other  gentleman 
I  just  asked,  should  I  be  compensated?  Is  that  fair? 

Mr.  Echeverria.  You  certainly  have  the  right  to  go  to  court  and 
seek  compensation.  Whether  you  should  receive  compensation  will 
depend  on  the  facts  of  the  case. 

Let  me  give  you  one  example.  If  you  bought  the  property  after 
the  enactment  of  the  Endangered  Species  Act,  after  knowing  that 
there  were  endangered  species  present  on  that  property,  if  you 
knew  that  part  of  the  property  was  designated  as  critical  habitat 
and  you  decided  as  a  real  estate  investment  to  take  a  flyer  anyway 
and  see  if  you  could  get  a  project  built  and  it  turned  out  that  you 
failed,  and  this  was  an  investment  that  did  not  pan  out,  I  would 
think  that  would  be  a  very  unattractive  takings  claim  before  the 
courts. 

Mr.  CONDIT.  To  use  your  term,  that  is  "Alice  in  Wonderland."  No- 
body is  going  to  buy  property  under  those  circumstances.  I  yield 
back  my  time,  Mr.  Chairman. 

Mr.  Stenholm.  I  want  to  start  with  a  comment  you  made,  Mr. 
Tyler.  It  may  be  that  the  Federal  Government  has  overregulated 
in  some  areas,  no  question  about  that.  That  is  a  very  truthful 
statement,  and  Mr.  Echeverria,  I  had  to  smile  when  you  were  talk- 
ing about  your  difficulty  with  the  deck  on  the  back  of  your  home. 

I  had  a  similar  experience  in  Virginia,  and  it  was  a  wonderful 
experience  going  through  six  separate  departments,  getting  permis- 
sion to  rebuild  a  deck,  and  lo  and  behold,  I  found  out  there  was 
no  permit  for  the  first  deck  that  was  built  on  my  house,  but  it  was 
a  wonderful  experience  dealing  with  the  bureaucracy  and  the  cost 
of  things  that  I  think  all  of  us  would  agree  make  no  common  sense, 
but  because  there  is  a  regulation  and  a  rule  and  certain  procedures 
to  follow,  you  have  to  go  through  with  it. 

Now,  that  to  me  is  what  this  hearing  is  all  about  and  what  this 
legislation  is  all  about.  We  have  differences  of  opinion  as  we  have 
had  expressed  here  with  this  particular  legislation,  but  not  in  the 
intent,  I  do  not  believe,  of  it,  based  on  the  statements  that  I  have 
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read.  I  have  a  little  trouble,  Mr.  Echeverria,  with  your  statements 
and  I  have  read  your  entire  statement.  I  want  you  to  go  back  and 
reread  it  yourself  in  light  of  your  own  comments. 

The  issue  raised  in  these  hearings,  however,  is  not  one  whether 
existing  regulatory  programs  can  stand  improvement;  they  cer- 
tainly can.  That  is  what  we  are  talking  about.  You  know,  I  am  not 
an  attorney,  so  I  am  not  going  to  get  into  a  legal  discussion  or  a 
debate  with  any  of  you  regarding  that,  but  to  me,  and  I  go  back 
to  the  water  snake  issue  in  my  district  in  which  there  was  a  taking 
of  some  land  to  accommodate  the  snake,  to  build  what  I  affection- 
ately called  a  swimming  pool  and  ripples  that  somebody  somewhere 
in  the  bureaucracy  determined  the  little  snake  needed  to  have. 
That  is  absolutely  ridiculous  in  my  judgment,  not  yours. 

This  is  a  place  where  we  would  have  disputes.  But  I  do  think  we 
need  a  mechanism  to  determine  value  of  that  taking  that  is  better 
than  the  one  we  have  today  in  the  Endangered  Species  Act,  and 
I  think  we  are  going  to  discuss  that  in  another  time  and  another 
place,  but  some  of  the  rules  and  regulations  that  are  forced  upon 
us  do  not  make  sense. 

But  we  clearly  understand  that  we  can't  do  things  to  our  prop- 
erty that  are  going  to  damage  a  neighbor  or  neighbors  or  the  envi- 
ronment or  society  as  a  whole.  We  cannot. 

What  we  have  difficulty  with,  though,  is  defining  what  that  dam- 
age is.  That  is  what  has  created  us  being  here  today.  There  is  an 
overreaction  of  some  in  the  environmental  community  that  has 
brought  us  here.  There  is  an  overreaction  of  others  who  take  the 
private  property  and  abuse  their  rights  that  bring  us  all  to  these 
points  in  which  no  one  can  justify  that,  but  when  you  look  at  a 
power  that  we — if  we  have  given  this  from  the  Congress,  then  some 
of  us  are  ready  to  take  it  back. 

We  have  given  the  power  to  a  regulatory  body  to  determine  thou- 
sands of  acres  as  habitat  then  detract  from  the  financial  worth  of 
that  land  and  that  area,  to  me  that  is  a  taking.  That  is  a  taking 
that  ought  to  be  considered  under  some  discussion  of  the  law  and 
perhaps  changing  the  law,  as  you  say,  Mr.  Tyler. 

Now,  that  is  what  brings  us  to  this  point.  I  am  troubled.  I  want 
to  ask  you  this,  Mr.  Echeverria.  You  state  that  H.R.  561  differs 
only  in  degree  not  in  kind  from  other  even  more  extreme  legislative 
proposals  to  redefine  the  nature  of  property  rights  in  this  country. 
For  example,  H.R.  1490  introduced  by  Representative  Billy  Tauzin 
includes  a  provision  that  would  give  financial  compensation  to  any 
landowner  who,  as  a  result  of  agency  action  under  the  Endangered 
Species  Act,  is  substantially  deprived  of  economic  viability  use  of 
his  property. 

That  troubles  me,  particularly  your  difficulty  in  answering  Mr. 
Condit's  very  simple  question.  The  other  two  answered  the  ques- 
tion fairly  specifically.  Would  you  amplify  a  little  bit  further  on 
what  you  mean  by  what  is  wrong  with  substantial  deprival  of  eco- 
nomic viability  of  use  of  property  and  being  reason  for  compensa- 
tion, what  bothers  you  about  that? 

Mr.  Echeverria.  There  are  two  kinds  of  takings  legislation  that 
have  circulated  around  the  country.  One  of  them  is  often  called  an 
assessment  type,  so-called  look-before-you-leap  type  which  says 
think  about  takings  before  you  adopt  a  regulation.  There  is  another 
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kind  of  regulation  which  seeks  to  expHcitly  and  openly  redefine 
what  a  taking  is. 

The  Tauzin  amendment,  which  was  offered  in  conjunction  with 
the  debate  over  the  National  Biological  Survey  is  one  such  exam- 
ple. The  proposal  in  that  case  was  that  wherever  a  regulation 
under  the  Clean  Water  Act  or  the  Endangered  Species  Act  has  a 
50  percent  impact  or  more  on  the  value  of  property,  that  compensa- 
tion would  be  due.  Mr.  Tauzin's  Endangered  Species  Act  bill,  which 
includes  a  provision  which  you  quoted,  is  a  similar  bill  which  seeks 
to  alter  the  substance  of  takings  law. 

The  U.S.  Supreme  Court  in  the  Lucas  case  confronted  the  case 
where  a  regulation  is  demonstrated  to  make  property  valueless. 
David  Lucas's  lawyer  argued  to  the  U.S.  Supreme  Court  that  when 
you  make  that  demonstration  you  should  automatically  be  entitled 
to  compensation.  The  U.S.  Supreme  Court — which  I  hasten  to  add 
had  at  the  time  the  Lucas  case  was  argued  eight  Republican  ap- 
pointees and  one  Democratic  appointee,  who  was  not  known  for  his 
liberal  environmental  leanings — rejected  that  proposition  and  said 
that  even  when  a  regulation  results  in  the  complete  elimination  of 
property  value,  we  need  to  recognize  that  there  may  be  cir- 
cumstances in  which  Grovemment  can  effect  that  kind  of  regula- 
tion. 

The  court  referred  to  the  fact  that  the  background  principles  of 
State  property  and  nuisance  law  may  justify  a  regulation  that  has 
such  severe  impact.  They  said  also  that  a  regulation  necessary  to 
guard  against  grave  threats  to  life  or  property  also  may  be  justified 
in  that  extreme  situation. 

The  Supreme  Court  has  interpreted  the  takings  clause  as  a  very 
heavy  hammer.  This  is  not  simply  a  provision  of  the  Constitution, 
as  it  has  been  interpreted  by  the  Supreme  Court,  that  says  you 
can't  go  forward  with  a  particular  regulatory  action;  you  have  to  go 
back  to  the  drawing  board  and  think  about  it  again.  It  requires  the 
Federal  taxpayer  or  the  State  taxpayer  to  open  up  their  wallets 
and  hand  over  money,  substantial  amounts  of  money  potentially,  to 
individual  claimants.  It  severely  interferes  with  Government  proc- 
esses. It  imposes  a  major  penalty  on  governmental  actions. 

The  bill  that  you  refer  to  and  the  language  you  were  citing  does 
not  accurately  reflect  the  law  of  takings,  and  it  is  for  that  reason 
that  I  describe  it  as  an  extreme  version.  But  the  point  I  was  trying 
to  make  in  equating  these  two  bills,  insofar  as  H.R.  561  is  in  a 
sense  an  assessment-type  bill  which  says  simply  look  before  you 
leap,  is  that  it  adopts  the  Executive  order  and  the  Executive  order 
is  not  an  objective  or  straight  recitation  of  what  the  law  of  takings 
is.  It  isn't  a  bland  statement  of  existing  law  for  regulators  to  use 
in  doing  takings  assessment.  It  is  a  thoroughly  biased,  one-sided 
version,  an  ideological  statement  of  what  certain  people  in  the 
Reagan  administration  hoped  the  takings  clause  would  become,  but 
what  it  is  not  and  is  unlikely  ever  to  become.  So  insofar  as  you 
would  rely  on  the  Executive  order  in  implementing  H.R.  561,  regu- 
lators would  be  forced  to  use  a  new,  different,  novel  legal  standard 
for  evaluating  takings  just  as  the  Tauzin  endangered  species  bill  or 
the  amendment  he  offered  on  the  House  floor  would. 

Mr.  Stenholm.  One  final  question  for  all  three  of  you.  You  heard 
my  question  of  the  previous  panel  regarding  the  general  concept  of 
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environmental  impact  statements  and  a  basic  agreement,  and  I  al- 
ways hesitate  to  ever  say  100  percent.  There  is  always  going  to  be 
somebody  who  will  disagree  with  anything  you  do,  so  I  learned,  as 
a  father  of  two  sons,  never  to  say  never.  I  know. 

Tell  a  son  you  will  never  own  a  motorcycle,  they  will  have  one 
before  the  Sun  sets  on  the  day  that  you  make  the  statement,  so  I 
learned  to  never  say  never,  but  it  seems  to  me  that  if  we  can  agree 
as  property  owners  that  there  are  certain  rules  and  regulations 
Lhat  have  to  govern  our  utilization  of  our  property,  that  we  cannot 
do  things  to  our  property  that  materially  damage  other  properties 
or  society  as  a  whole,  and  that  if  we  have  this  process  that  we  have 
to  go  through,  and  again  hoping  we  can  improve  on  that  a  little  bit 
from  the  regulatory  paperwork  burden  aspect  as  we  go  further  into 
it,  because  some  of  that  gets  down  right  ridiculous,  too,  even  if  we 
agree  with  the  general  concept.  But  if  we  agree  with  that  basic 
premise,  why  should  it  not  be  equally  important  for  the  other  side 
of  that  axe  to  have  to  go  through  the  same  basic  process  of  deter- 
mining economic  benefit  and  societal  benefit. 

If  we  are  concerned  about  our  children  and  grandchildren,  which 
we  are,  then  these  decisions  that  we  make  need  to  be  considered 
in  great  length  and  some  cost-benefit  analysis  should  or  should  not 
be  applied.  To  me  it  should  because  I  use  a  little  different  analogy. 
I  come  to  a  little  different  conclusion,  Mr.  Echeverria,  than  you 
made  a  moment  ago  about  the  concern  of  bankrupting  the  Govern- 
ment by  making  us  so  liable  for  many  of  these  situations  by  the 
payment  of  compensation. 

I  come  at  it  a  little  bit  differently  because  I  have  noticed  if  you 
are  spending  your  money,  you  are  very  careful  with  it.  If  you  are 
spending  somebody  else's  money,  there  is  a  bottomless  pit,  and  so 
I  come  at  it  from  this  standpoint  of  saying  why  should  we  not  in- 
struct all  of  us  concerned  about  the  environment  to  go  through  an 
economic  impact  statement,  a  cost-benefit  ratio  so  to  speak  before 
we  superimpose  those  regulations  and  take  property  for  that  pur- 
pose, Mr.  Tyler? 

Mr.  Tyler.  Two  comments.  In  principle,  I  have  no  disagreement 
with  anjrthing  you  have  said.  I  would  hasten  to  add,  however,  that 
is  not  this  bill  and  so 

Mr.  Stenholm.  I  was  speaking  in  general  terms,  but  as  the  au- 
thor and  everyone  supporting  this  bill  said,  it  is  a  first  step.  There 
are  other  important  things  that  need  to  be  done  in  the  simplifica- 
tion of  the  bureaucracy  that  Mr.  Echeverria  mentioned — we  agree 
on  that.  There  are  improvements  that  can  be  made,  but  comment 
just  on  this  general  concept. 

Mr.  Tyler.  And  on  the  idea  of  a  first  step  I  would  speak  to  the 
question  of  a  first  step  in  what  direction.  This  bill 

Mr.  Stenholm.  Let  the  record  clearly  state  the  three  of  you  op- 
pose Mr.  Condit's  bill  almost  in  its  entirety  and  have  had  some 
very  nice  things  to  say  in  an  unkind  way  or  an  unkind  thing  to  say 
in  a  very  nice  way  about  this  legislation. 

Mr.  Tyler.  I  would  add  a  further  point,  a  reason  why  I  think 
this  is  a  step  in  the  wrong  direction  goes  to  a  point  made  earlier 
about  cynicism  and  skepticism  and  Government's  ability  to  address 
real  problems.  I  think  you  are  speaking  and  describing  what  is  a 
real  problem. 
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Mr.  Echeverria,  I  don't  know  the  story  about  his  back  porch,  but 
that  sounds  like  a  real  problem.  Grovemment  should  do  better 
about  those  things.  When,  however,  in  the  name  of  real  problems 
we  adopt  phony  solutions,  we  don't  solve  problems,  we  build  cyni- 
cism and  skepticism,  and  H.R.  561  is  not  a  real  solution  to  any 
problem. 

Mr.  Stenholm.  Please,  I  understand  that.  The  record  clearly 
shows  that  is  your  opinion  and  you  have  caused  me  to  think  a  little 
bit  more  about  it.  TTiis  is  why  we  have  hearings,  but  please  answer 
my  question  on  a  nonrelated  area. 

Mr.  Tyler.  As  I  say  in  principle,  I  don't  disagree  with  the  idea 
that  Gk)vemment  regulation,  whether  it  is  legislation  or  agency  reg- 
ulations should  be  put  to  a  test  of  are  you  doing  more  harm  than 
good,  obviously  how  could  one  disagree  with  that. 

I  would  go  further  and  say  that  in  the  Maryland  attorney  gen- 
eral's office  we  would  like  to  believe  that  in  our  role  as  counsel  both 
to  the  executive  branch  and  the  legislative  branch,  that  being  the 
system  in  Maryland,  that  when  we  counsel  agencies  about  the 
adoption  of  regulations  we  urge  them  to  consider  precisely  those 
questions,  albeit  at  times  that  goes  beyond  a  strictly  legal  question, 
but  that  is  obviously  the  core  or  a  core  policy  question,  whether  you 
are  talking  about  environmental  regulations  or  whether  you  are 
talking  about  worker  safety  or  lots  of  other  things. 

What  benefit  are  we  achieving  at  what  cost,  and  the  proponent, 
I  would  submit,  of  any  statute  or  regulation  should  be  able  to  meet 
that  question  and  meet  that  question  directly,  and  in  the  absence 
of  a  good  presentation  that  the  benefits  greatly  exceed  the  cost, 
that  should  be  reason  enough  to  defeat  the  proposal. 

Mr.  Stenholm.  Dr.  Tomb. 

Dr.  Tomb.  It  is  very  difficult  for  me  as  a  biologist  to  not  comment 
on  biodiversity  and  the  need  for  that  for  the  future,  because  we 
don't  know  the  benefits  of  some  of  the  species  that  are  there  that 
are  even  yet  undescribed.  I  don't  know  how  to  put  a  price  tag  on 
that.  I  just  know  if  they  are  gone,  they  are  gone  forever.  Extinction 
is  forever,  and  there  is  a  perfect  example  of  that  in  the  Appalachia 
River  Valley. 

In  Florida,  a  whole  new  class  of  fungi  was  discovered  in  the  soil 
of  that  valley  during  a  biological  survey  of  that  area,  because  it 
was  about  to  be  inundated. 

And  that  particular  fungus  is  now  the  basis  of  a  very  powerful 
antibiotic  that  is  used  for  prostate  infections.  I  think  that  is  a  very 
powerful  example  of  not  knowing  what  the  long-term  benefits  are 
going  to  be. 

Mr.  Stenholm.  That  is  certainly  a  very  valid  point  that  bothers 
me  on  these  questions  also.  But  the  specific  question  is,  as  we  try 
to  do  an  impossible  thing,  I  mean,  it  is  physically  impossible  to 
ever  say  what  the  future  ramifications  are  going  to  be.  It  is  an  un- 
known, and  scientists — and  I  appreciate  your  role  as  a  scientist — 
are  going  to  come  down  on  the  side  of  science. 

But  then  we  get  into  hard  dollars  in  which  somebody  has  to 
make  a  judgment  if  we  come  down  always  on  the  side  that  every 
species  must  be  protected  under  the  full  weight  of  the  law,  then 
there  is  a  cost  and  then  there  ends  up  being  a  taking,  and  then 
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we  have  values  that  have  to  be  compensated,  that  have  both  a 
short-term  and  long-term  effect. 

So  my  question  comes  from  the  standpoint  of  should  economic 
cost-benefit  ratio  analyses  be  considered  not  only  on  the  side  of 
what  we  allow  environmentally  but  also  on  what  we  require  envi- 
ronmentally? 

Dr.  Tomb.  If  we  could  project  to  the  future  the  benefits  that 
might  be  there  and  that  was  really  part  of  it,  I  don't  think  I  would 
have  a  problem  with  it.  But  the  problem  is 

Mr.  Stenholm.  We  can't. 

Dr.  Tomb.  We  can't. 

Mr.  Stenholm.  We  killed  the  supercollider  in  Texas.  We  will 
never  know  what  we  killed  in  scientific  research  benefit.  We  may 
have  absolutely  postponed  the  cure  of  cancer  indefinitely.  We  don't 
know.  But  the  Congress,  in  our  infinite  wisdom,  killed  it. 

So  we  have  a  giant  hole  out  there  that  a  lot  of  scientists  are  con- 
cerned about.  But  we  did  it.  It  is  water  under  the  bridge.  It  is  done. 
We  have  made  the  decision.  We  are  going  to  make  others.  We  are 
going  to  make  other  mistakes  or  good  judgments,  depending  on  the 
perspective  of  Members  of  Congress. 

Dr.  Tomb.  I  really  think  your  question  is  more  for  an  economist 
with  a  biological  understanding  rather  than  a  biologist  what  can't 
even  balance  his  checkbook. 

Mr.  Stenholm.  Gk)od  answer.  Mr.  Echeverria. 

Mr.  Echeverria.  I  don't  think  there  is  any  question  that  in  eval- 
uating legislation  and  regulations  the  Government  needs  to  look  at 
the  costs  and  benefits  of  its  actions.  The  comment  was  made  earlier 
that  the  National  Environmental  Policy  Act  only  looks  at  the 
harms  without  considering  the  benefits.  That  is  not  true.  The  Na- 
tional Environmental  Policy  Act  says,  you  look  at  the  adverse  im- 
pacts, you  look  at  the  economic  and  social  impacts,  positive  as  well 
as  negative,  in  evaluating  the  proposal. 

I  think  where  the  environmental  community  has  problems  in  this 
area,  and  I  think  this  has  been  alluded  to  earlier,  is  whether  or  not 
the  side  of  the  ledger  that  we  are  most  concerned  about  can  be  fair- 
ly reflected  in  the  calculation.  I  think  when  the  Weyerhaeuser 
Company  is  concerned  about  the  cost  of  a  regulatory  proposal  on 
their  activities,  they  are  able  to  quantify  their  concerns  very  clearly 
and  to  transmit  those  to  the  decisionmakers.  When  my  young  son's 
interests  are  at  stake  and  his  grandson's  interests  are  at  stake,  it 
is  obviously  much  more  difficult  to  quantify  those  concerns  and  to 
deliver  them  to  the  decisionmakers. 

So  I  think  the  general  thrust  of  your  suggestion  is  a  positive  one 
that  I  endorse.  But  I  think  any  such  analysis  has  to  be  carefully 
structured  and  only  so  much  weight  can  be  placed  on  a  quan- 
titative estimate  of  costs  and  benefits. 

Mr.  Stenholm.  Final  comment,  I  appreciate  that  answer,  and  a 
final  comment  I  would  make,  I  have  seen  this  in  some  of  our  regu- 
lations dealing  with  soil  conservation  in  which — and  I  use  this  as 
one  example — clearly  in  dry  west  Texas,  a  green  cover  crop  on  the 
land  growing  during  the  springtime  reduces  the  amount  of  blowing 
substantially.  There  is  a  small  problem  with  that,  that  by  requiring 
a  green  cover  crop  in  dry  west  Texas  you  use  the  moisture  that  is 
required  to  make  a  living  from  the  land,  and  therefore  if  we  would 
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persist  in  requiring  that  green  cover  crop  because  it  clearly  stops 
the  blowing,  we  have  reduced  the  value  of  that  land,  and  we  have 
had  a  taking  of  the  value  of  that  land. 

Now,  perhaps  society  as  a  whole  would  be  better  off.  But  if  there 
is  an  alternative,  deep  plowing,  chiseling,  et  cetera,  then  we  gradu- 
ally have  worked  our  way  to  a  position  in  which  we  can  look  at  al- 
ternatives where  we  can  let  the  farmer  farm  and  have  a  chance  at 
making  a  living,  and  the  environment  is  protected,  not  as  well  as 
a  cover  crop  could,  but  you  have  found  a  middle  ground. 

And  that  is  the  kind  of  process  that  I  want  us  to  go  through  in 
the  consideration  of  this  legislation  and  other  legislation,  because 
the  final  question  I  ask  you  is  one  that  I  am  deeply  interested  in 
pursuing,  because  I  think  it  would  go  farther  down  the  line  of 
avoiding  situations  like  what  brings  us  here  today,  as  any  one 
thing  I  can  think  of.  So  that  is  another  area. 

We  thank  you  for  your  time  and  attendance  here  today  and  your 
testimony.  We  have  read  over  your  written  statements.  They  are 
very  excellent  for  this  Member  that  needs  a  little  education  in  some 
of  these  proposals  surrounding  constitutional  law.  And  we  appre- 
ciate your  providing  that  for  us. 

Thank  you  very  much. 

We  will  call  the  final  panel.  Mr.  Meltz,  Mr.  Pilon,  and  Dr.  Byrne. 

The  next  witness,  Mr.  Robert  Meltz,  Legislative  Attorney,  Con- 
gressional Research  Service. 

STATEMENT  OF  ROBERT  MELTZ,  LEGISLATIVE  ATTORNEY, 
AMERICAN  LAW  DIVISION,  CONGRESSIONAL  RESEARCH 
SERVICE,  LIBRARY  OF  CONGRESS 

Mr.  Meltz.  Thank  you,  Mr.  Chairman. 

For  the  record,  I  am  an  attorney  with  the  American  Law  Division 
of  CRS.  I  have  long  specialized  in  environmental  law  and  taking 
issues.  I  have  been  asked  to  come  here  today  and  provide  general 
background  on  H.R.  561  and  any  legal  issues  it  raises  consistent 
with  CRS's  mandate  to  assist  Congress  without  partisan  bias.  Of 
course,  CRS  takes  no  policy  position  on  this  or  any  other  bill. 

First,  some  background.  From  colonial  times  to  the  present,  gov- 
ernments in  the  United  States  have  deemed  it  necessary  to  limit 
activities  on  private  property  for  the  public  good.  I  happened  to  dis- 
cover an  incident,  a  couple  of  incidents,  in  the  mid-1600's,  where 
the  Virginia  House  of  Burgesses  passed  a  series  of  laws  either  re- 
stricting or  mandating  what  kind  of  crops  farmers  could  plant  or 
by  limiting  the  number  of  plants.  But  while  hardly  a  recent  phe- 
nomenon, it  is  certainly  true  that  the  prevalence  and  breadth  of 
land  use  regulation,  both  Federal  and  State,  has  greatly  acceler- 
ated in  this  century. 

Unlike  municipal  zoning,  however.  Federal  land  use  regulation 
tends  to  be  of  a  narrow  and  very  targeted  variety — such  as  regula- 
tions devoted  to  wetlands  development,  surface  mining,  wildlife 
habitat  modification. 

As  a  result  of  this  increased  land  use  regulation,  the  Supreme 
Court  beginning  in  1978  turned  its  attention  with  some  vigor  to  the 
taking  issue  and  to  attempting,  with  limited  success,  to  define 
some  workable  standards  for  determining  what  is  a  regulatory  tak- 
ing and  what  is  not.  It  handed  down  in  1987  two  important  land 
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use  taking  decisions,  widely  regarded  as  strengthening  protections 
for  property  owners,  and  almost  overnight  the  taking  issue  became 
a  household  phrase. 

Allegedly  in  response  to  these  1987  decisions,  the  Justice  Depart- 
ment drafted  Executive  Order  12630,  which  the  President  signed  in 
March  of  1988,  but  from  the  outset,  the  Executive  order  was  con- 
troversial. Farmers,  developers,  ranchers,  and  others  lauded  it  as 
sort  of  a  property  rights  consciousness-raising  for  the  executive 
branch,  but  environmentalists,  historic  preservationists,  consumer 
groups,  labor  groups,  attacked  it  as  a  pretext  for  a  Reagan  adminis- 
tration objective  of  throttling  back  on  environmental  and  other  con- 
trols. 

The  scholarly  writing  which  we  have  reviewed  on  the  Executive 
order  has  been  largely  critical,  asserting  that  the  order's  recitation 
of  taking  law  principles  overstates  the  danger  of  Government  ac- 
tion being  a  taking,  and  it  singles  out  (Government  health  and  safe- 
ty actions  for  special  restriction  without  any  obvious  basis  in  the 
taking  case  law. 

Today,  however,  the  executive  branch  implementation  of  the  Ex- 
ecutive order  seems,  according  to  most  observers,  to  impose  not  un- 
reasonable burdens  on  affected  agencies.  Various  streamlining  de- 
vices have  been  developed:  The  categorical  exclusion  for  those  ac- 
tions which  clearly  don't  raise  taking  implications,  the  standard- 
form  taking  impact  assessment,  and  a  carefully  focused  application 
of  the  taking  impact  assessment  requirement  on  those  aspects  of 
agency  programs  most  likely  to  raise  taking  issues. 

Eight  Federal  agencies  now  have  Attorney  Greneral  approved 
supplemental  guidelines.  The  Department  of  Agriculture  is  not  one 
of  them,  although  the  Department  is  nonetheless  bound  by  the  Ex- 
ecutive order  and  by  the  Attorney  General's  govemmentwide  guide- 
lines. 

Certainly  a  major  question  for  any  bill  that  endorses  Executive 
Order  12630  is  whether  the  Executive  order  has  in  its  5V2-year  his- 
tory made  any  difference  in  Federal  decisionmaking.  No  study  ap- 
pears to  have  been  done  on  this  and  observing  the  Executive  order 
process  is  quite  difficult,  since  the  taking  impact  assessments 
which  are  the  most  concrete  evidence  of  the  process  are  considered 
to  be  exempt  from  Freedom  of  Information  Act  disclosure  require- 
ments as  predecisional  memoranda,  and  of  course  there  is  the  ap- 
plication of  attorney-client  privilege.  Many  agencies  view  the  tak- 
ing impact  assessments  as  attorney  work  product. 

One  might  note  on  the  question  of  Executive  order  effectiveness 
that  the  number  of  taking  actions  filed  annually  against  the  United 
States  in  the  U.S.  Court  of  Federal  Claims  has  increased  in  each 
year  since  the  Executive  order  was  signed,  steadily  but  gradually, 
and  in  addition  the  total  number  of  taking  cases  pending  in  that 
court  has  increased  with  each  year  since  the  Executive  order  was 
signed. 

It  is  hard  to  know  what  to  infer  from  this.  It  could  come  from 
a  variety  of  factors:  The  increasing  awareness  of  the  taking  issue, 
or  the  encouragement  for  filing  actions  which  people  draw  from 
successful  actions,  which  are  now  widely  publicized. 

H.R.  561  achieves  three  things:  One  is  symbolic  and  two  are  sub- 
stantive. The  symbolic  thing  we  have  heard  a  lot  about  today — the 


67 

message  implicitly  sent  to  regulatory  agencies  by  Congress'  passing 
a  bill  which  is  exclusively  devoted  to  endorsing  private  property 
rights.  H.R.  561  is  seen  by  its  supporters  as  a  congressional  prop- 
erty rights  charter  for  the  Federal  bureaucracy,  much  as  the  Na- 
tional Environmental  Policy  Act  provided  an  environmental  charter 
23  years  ago. 

The  first  substantive  thing  that  the  bill  does  is  to  give  the  Attor- 
ney General  a  powerful  tool  for  enforcing  the  Executive  order — 
which  is  to  say,  postponing  the  effective  date  of  agency  regulations. 
That  would  seemingly  extend  to  any  executive  branch  agency  cov- 
ered by  the  Executive  order  whose  actions  might  be  takings,  and 
the  Attorney  General's  compliance  determination  seems  to  be  judi- 
cially nonreviewable. 

Second,  the  bill  ensures  that  some  sort  of  formal  process  for  as- 
sessing taking  implications  remains  in  effect  should  a  President  re- 
scind the  Executive  order.  What  it  doesn't  do,  of  course,  is  change 
the  standards  by  which  courts  evaluate  what  is  a  taking. 

I  am  going  to  skip  ahead  to  some  issues  which  I  think  the  sub- 
committee might  wish  to  consider  in  connection  with  H.R.  561. 
First,  given  the  lingering  controversy  surrounding  the  Executive 
order,  might  some  other  takings  risk  assessment  device  be  an  op- 
tion? Second,  there  exists  clear  difficulties  in  assessing  in  advance 
what  is  a  taking,  as  we  heard  from  the  last  panel.  Do  these  difficul- 
ties make  a  bill  focusing  on  something  other  than  takings  worth 
thinking  about — such  as,  perhaps,  impacts  on  land  values,  perhaps 
in  a  general  sense,  not  in  an  as-applied  sense? 

A  third  matter  is  whether  the  Attorney  General  should  review 
each  individual  regulation  as  H.R.  561  appears  to  require,  or 
should  instead  certify  an  agency's  taking  assessment  procedures  as 
being  adequate  under  the  Executive  order?  And  fourth,  does  the 
subcommittee  wish  H.R.  561  to  apply  only  to  regulations — the  oper- 
ative term  in  H.R.  561  in  section  5— given  that  that  term  may  not 
cover  all  agency  actions  that  raise  taking  implications? 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Meltz  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Stenholm.  Dr.  Pilon,  director,  center  for  constitutional  stud- 
ies, Cato  Institute. 

STATEMENT  OF  ROGER  PILON,  SENIOR  FELLOW  AND  DIREC- 
TOR, CENTER  FOR  CONSTITUTIONAL  STUDIES,  CATO  INSTI- 
TUTE 

Mr.  PiLON.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee, and  thank  you  for  inviting  me  to  testify.  I  have  pre- 
pared written  testimony  which,  without  objection,  I  will  ask  be  in- 
cluded in  the  record.  What  I  will  do  now  is  just  comment  informally 
on  some  of  what  has  been  said  here.  I  speak  for  myself,  although 
it  will  come  as  no  surprise  for  me  to  add  that  I  express  views  that 
are  those  of  the  Cato  Institute. 

I  am  here  in  support  of  this  measure,  Mr.  Chairman.  I  think  it 
is,  as  Senator  Gramm  said,  a  first  step  toward  protecting  the  prop- 
erty rights  of  Americans  who  across  this  country  have  been  the  vic- 
tims of  an  increasing  regulatory  juggernaut.  It  is  a  first  step  be- 
cause in  itself  the  bill  is  parasitic  on  Executive  Order  12630,  and 
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that  Executive  order  itself  builds  upon  constitutional  law  as  it  pres- 
ently stands,  and  therein  lies  the  problem,  about  which  I  will  say 
something  more  in  a  moment. 

I  would,  in  that  regard,  take  strong  exception  to  some  of  the 
points  that  Mr.  Echeverria  raised  in  the  last  panel  with  respect  to 
this  bill  as  a  radical,  novel,  one-sided  view,  that  it  promotes  a  radi- 
cal vision  of  property  rights. 

The  problem  is  that  the  Court  has  itself  failed  substantially  in 
its  jurisprudence  in  protecting  property  rights,  and  this  Executive 
order  merely  reflects  what  the  Court  has  done.  It,  too,  therefore 
falls  short  in  protecting  property  rights.  That  is  why  Senator 
Gramm  and  others  before  you  have  said  this  is  only  a  first  step. 
What  we  need  is  something  along  the  lines  that  Mr.  Smith  urged 
in  one  of  his  comments  during  the  second  panel;  but  as  he,  I  think, 
correctly  said,  he  will  probably  not  get  something  like  that  through 
this  Congress,  and  we  are  accordingly  faced  with  this  bill  as  it 
stands  at  this  moment. 

The  problem  with  the  jurisprudence  of  the  Court  in  a  nutshell  is 
that  it  has  not  grasped  the  nettle  as  it  applies  to  regulatory 
takings,  and  if  it  did  so,  it  would  bring  us  face-to-face  with  some 
serious  problems.  That  puts  it  plainly,  but  that  is  pretty  much 
what  it  is.  Much  of  the  regulation  we  live  with  today  constitutes 
takings,  and  it  applies  not  only  in  the  agricultural  area  but  in  a 
vast  range  of  cases. 

In  fact,  the  first  important  case  in  this  century  of  a  regulatory 
taking  was  a  rent  control  case,  which  Justice  Holmes  decided  in 
1921,  Block  V.  Hirsch,  by  deciding  in  favor  of  the  municipal  rent 
controls  because  they  were,  "in  the  public  interest."  A  year  later, 
he  thought  better  of  that  judgment  and  said,  but  if  the  regulation 
goes  "too  far,"  it  is  a  taking,  and  with  that  bright  line  test,  "too 
far,"  we  have  had  the  chaos  in  jurisprudence  that  we  have  had  for 
the  last  70  years,  which  Justice  Scalia  called  70-odd  years  of  ad  hoc 
decisionmaking, — to  which  he  added  one  more  year  with  the  Lucas 
case,  I  might  add. 

The  problem  that  the  Court  has  left  us  with,  as  has  been  said, 
is  that  they  have  no  clear  definition  of  property,  one,  and  no  clear 
sense  of  relationship  between  the  police  power  and  the  eminent  do- 
main power. 

With  respect  to  property,  if  you  define  "property"  simply  as  the 
fee,  then  of  course  nothing  but  a  plain,  straightforward  condemna- 
tion will  count  as  a  taking.  The  Lacas-type  case  will  never  get  off 
the  ground.  The  Court  has  recognized  that;  therefore  they  have 
limited  takings  to  just  those  cases  that  constitute  total  wipe-outs 
or  to  physical  invasions.  That  leaves  us  with  a  whole  area  of  25, 
50,  or  75  percent  wipeouts  which  don't  come  under  the  takings  ju- 
risprudence of  the  Court. 

The  second  problem  the  Court  has  left  us  with  is  that  they  have 
expanded  the  police  power  vastly.  A  great  deal  of  regulation  is  done 
under  the  police  power  in  the  name  of,  "the  public  good,  with  no 
clear  definition  of  what  that  public  good  is."  As  a  result,  to  the  ex- 
tent the  police  power  expands,  the  compensation  requirement  of 
the  takings  clause  contracts,  and  that  is  pretty  much  what  we  have 
today.  You  simply  have  to  go  back  to  first  principles  to  get  a  clear 
conception  of  the  police  power,  as  I  set  them  forth  in  my  written 
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testimony.  Once  you  do  that,  you  will  find  that  a  great  deal  of  what 
takes  place  today  in  the  regulatory  arena  takes  place  at  the  ex- 
pense of  individual  property  owners. 

I  was  touched  by  Mr.  Echeverria's  concern  for  the  public  fisc.  He 
said  too  little  attention  is  placed  upon  the  responsibilities  of  indi- 
viduals to  protect  the  environment  and  too  little  attention  on  the 
effects  of  compensation  on  the  taxpayer.  He  is  asking,  in  short,  that 
all  the  burdens  of  regulations  fall  upon  the  individual.  It  was  pre- 
cisely to  prevent  that,  that  the  Founders  put  the  takings  clause  in 
the  Constitution  in  the  fifth  amendment  in  the  first  place. 

There  is  nothing  wrong,  according  to  the  fifth  amendment,  with 
pursuing  public  goods.  The  only  thing  is  that  if  you  have  public 
goods  that  result  not  from  condemnation  of  uses  that  are  wrong, 
but  from  condemnation  of  otherwise  rightful  uses,  there  is  only  one 
legitimate  way  to  obtain  them.  You  have  to  pay  for  them.  Just  that 
simple.  Just  like  any  individual  would  have  to  do,  the  Grovemment 
has  to  pay  for  what  it  takes,  whether  it  be  for  views,  whether  it 
be  for  below-market  rents,  whatever  it  may  be  for.  That  is  the 
American  way.  You  don't  take  it  and  pay  nothing  for  it. 

Thank  you. 

[The  prepared  statement  of  Mr.  Pilon  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Stenholm.  Dr.  Byrne. 

STATEMENT  OF  J.  PETER  BYRNE,  PROFESSOR  OF  LAW, 
GEORGETOWN  UNIVERSITY  LAW  CENTER 

Mr.  Byrne.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  speak  here  today.  I  am  a  professor  of  law  at  Georgetown 
University  Law  Center.  Although  I  appreciate  the  subcommittee 
conferring  a  Ph.D.  on  me,  I  am  sorry  to  say  I  am  just  an  ordinary 
lawyer. 

I  have  submitted  written  comments  to  the  subcommittee,  and  I 
don't  want  to  repeat  them,  certainly  in  detail.  They  touch  on  points 
that  other  people  have  made,  perhaps  better  than  I  have,  but  I 
would  like  to  touch  on  a  few  highlights  on  points  that  maybe  can 
be  emphasized  more. 

In  my  mind,  the  problem  with  the  proposed  legislation  is  this  re- 
liance on  Executive  Order  12360,  and  this  is  true  in  two  respects. 
The  first,  as  I  think  has  been  said,  I  don't  think  anyone  has  really 
disputed  that  the  Executive  order  does  not  accurately  embody  the 
law  of  takings  as  has  been  developed  by  the  Supreme  Court  over 
the  last  75  years.  It  is  much  more  slanted  toward  finding  taking 
and  thereby  checking  the  efforts  of  regulation  of  the  Government. 

And  I  noted  with  interest  this  morning  that  Senator  Gramm  in 
his  remarks  said  that  he  hoped  that  subsequent  legislation  might 
redefine  property  or  give  a  definition  to  property,  and  I  think  that 
Senator  Gramm  is  being  quite  candid  in  this  in  saying  that  what 
many  property  rights  advocates  wish  is  not  the  protection  of  the 
Constitution  as  it  has  been  developed  by  the  courts,  and  Mr.  Pilon 
has  made  this  point,  but  an. expanded  definition  of  property  that 
will  give  owners  greater  discretion  over  how  to  use  the  resources 
that  they  own  and  put  greater  burdens  on  regulators  who  seek  to 
limit  use  in  the  public  interest. 
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One  of  the  reasons  why  the  definition  of  property  or  taking  of 
property  in  Supreme  Court  decisions  is  dense  and  complicated  has 
to  do  with  the  fact  that  property  rights  of  course  are  not  crsated 
by  the  Constitution.  They  are  created  as  specific  rights  largely  by 
State  law.  And  all  property  law  contains  within  it  the  ancient  prin- 
ciple that  no  man  may  use  his  property  in  such  a  way  as  to  injure 
others. 

And  so  it  is  that  what  exactly  the  rights  of  an  owner  are  in  re- 
gard to  his  property  may  be  unclear  until  issues  are  raised. 

Now,  the  course  of  Supreme  Court  interpretation  of  the  takings 
clause  has  been  full  of  ambiguities,  but  some  things  about  it  are 
very  clear.  One  is  that  the  mere  diminution  in  the  value  of  prop- 
erty itself  is  never  a  taking.  In  1926,  the  Supreme  Court  decided 
a  very  fundamental  case  that  upheld  zoning  laws  as  they  have 
come  to  be  ubiquitous  throughout  the  United  States.  The  chal- 
lenger to  the  zoning  ordinance  in  that  case  was  somebody  who 
owned  a  property  next  to  a  railroad  that  he  thought  would  be  quite 
suitable  for  industrial  development. 

However,  the  property  was  within  a  suburban  area  that  was 
zoned  single  family  residential.  The  owner  put  on  credible  evidence 
that  this  diminished  the  value  of  his  property  by  68  percent.  The 
Supreme  Court,  the  same  Supreme  Court,  I  might  add,  that  de- 
cided the  Pennsylvania  coal  case  and  thereby  case  motion  to  this 
whole  notion  of  regulatory  takings  held  there  that  there  was  no 
constitutional  violation,  and  that  while  this  owner's  property  may 
have  been  diminished,  the  zoning  ordinance  increased  or  enhanced 
the  value  of  neighbors,  and  it  is  necessary  for  Government  to  act 
in  rules  such  that  some  will  lose  and  some  will  gain.  It  is  the  na- 
ture of  acting  through  rules. 

Some  of  the  people  who  proposed  property  rights  legislation  hope 
that  it  will  snowball  into  a  general  repeal  of  the  regulatory  state, 
and  Mr.  Pilon,  I  think,  has  been  quite  candid  now  in  sajring  in  his 
view  the  problem  began  in  1991  in  the  Supreme  Court,  otherwise 
would  go  back  to  the  Wilson  administration  and  say  that  the  course 
of  Federal  decisionmaking  all  that  time  may  be  erroneous. 

But  it  strikes  me  as  odd  that  the  Congress  of  the  United  States 
would  be  attracted  by  a  view  of  constitutional  rights  that  would 
limit  its  ability  to  do  such  things  as  expend  public  funds  to  support 
agriculture,  or  to  set  minimum  wage,  or  maximum  hour  laws 
throughout  the  United  States.  Those  restrictions  on  legislative 
power  are  part  and  parcel  of  the  Constitutional  domain  of  strictly 
protecting  property  and  contract. 

The  reality  is  that  the  conflicts  over  land  use  in  our  country  are 
mediated  through  our  political  process,  and  in  that  process,  prop- 
erty owners  as  a  group  are  extremely  well  represented.  They  have 
the  ear  of  this  Congress.  They  have  the  ear  of  the  South  Carolina 
Legislature  and  the  Travis  County  Executive  Board.  So  that  ex- 
traordinary legislative  protections  for  property  owners  seem  to  me 
unnecessary. 

Let  me  conclude  by  saying  that  some  questions  have  been  raised 
as  to  how  can  we  do  it  better,  how  can  we  engage  in  land  use  that 
does  not  discourage  landowners  by  the  burden  of  complying  with 
extensive  regulations  and  long  permit  procedures?  It  seems  to  me 
that  the  point  raised  that  creating  incentives  for  landowners  to  use 
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their  land  in  environmentally  benign  ways  is  an  extremely  good 
idea.  I  would  imagine  the  main  reason  it  hasn't  been  followed  is 
that  it  is  extremely  expensive.  But  I  think  the  Congress  would  do 
well  to  consider  further  ways  to  do  that. 

It  also  seems  to  me  that  a  system  which  provided  more  political 
accountability  of  the  regulators  would  be  necessarily  helpful,  so 
that  the  actual  policies  being  pursued  by  the  regulators  would  be 
more  visible  and  that  the  executive  branch  in  standing  behind 
them  would  then  be  able  to  defend  their  case  before  the  public  or 
otherwise  suffer  the  consequences. 

I  see  my  time  is  up,  but  I  will  be  delighted  to  answer  questions. 

[The  prepared  statement  of  Mr.  Byrne  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Stenholm.  Mr.  Condit. 

Mr.  Condit.  I  certainly  don't  want  to  get  into  a  debate  with  Mr. 
Byrne.  I  clearly  understand  zoning  and  the  appeal  of  zoning.  I 
served  on  a  local  city  council  and  county  board  of  supervisors,  and 
for  me  personally,  zoning  has  to  correspond  with  surrounding 
events  that  are  going  on.  But  that  is  not  a  taking. 

He  still  had  his  property  at  the  end,  and  that  was  the  finding 
of  the  courts,  in  the  1929  case.  Is  that  correct? 

Mr.  Byrne.  That  is  correct,  but  his  use  of  the  property  was  re- 
stricted. 

Mr.  Condit.  It  was  limited  because  of  the  surrounding  activities, 
correct? 

Mr.  Byrne.  Yes. 

Mr.  Condit.  If  they  had  absolutely  taken  his  property  for  a  road 
through  the  residential  community  or  because  there  was  something 
on  the  land  that  was  of  value  to  the  community,  should  he  be  com- 
pensated for  it? 

Mr.  Byrne.  Certainly  if  the  Gk)vemment  expropriates  ownership 
of  the  land,  the  fifth  amendment  provides  that  compensation  must 
be  paid.  I  would  like  to  point  out  to  emphasize  that  fact  that  the 
intent  of  the  Founders — the  building  of  roads,  as  the  States  did  be- 
fore the  Constitution,  taking  areas  for  roads  without  paying  com- 
pensation, the  fifth  amendment  was  designed  to  deal  with  that. 
But  the  idea  of  extending  that  to  regulatory  taking  only  entered 
the  Constitution  through  Supreme  Court  interpretation  in  1922. 

Mr.  Condit.  Let  me  just  get  back  to  something  that  is  more  in 
my  ball  park.  Maybe,  Mr.  Meltz,  or  any  of  the  panel  members,  can 
tell  me  what  Executive  Orders  really  do. 

Mr.  Meltz.  Executive  orders  are  usually  used  by  the  President 
as  internal  housekeeping  or  internal  management  devices  within 
the  President's  scope  of  authority  in  the  executive  branch,  to  the 
extent  not  inconsistent  with  congressional  statute. 

Mr.  Condit.  No  one  disagrees  with  that.  Are  they  binding? 

Mr.  Meltz.  They  are  controlling  within  the  executive  branch. 
Most  Executive  orders  also  contain  a  provision  at  the  end  saying 
they  create  no  cause  of  action  by  which  they  could  be  enforced  by 
a  private  citizen  against  some  executive  agency. 

Mr.  Condit.  Do  you  believe  or  do  any  of  the  panel  members  be- 
lieve that  the  Executive  order  12630  has  been  in  force  since  its  in- 
ception in  1988? 
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Mr.  PiLON.  As  I  understand  it,  Congressman  Condit,  the  Execu- 
tive order  called  for  takings  implications  analyses,  which  took  a 
great  deal  longer  than  was  originally  anticipated.  To  the  best  of  my 
knowledge,  all  of  those  are  in  now  but  there  may  still  be  some  that 
are  outstanding.  Would  you  comment  on  that,  Mr.  Meltz? 

The  EPA,  for  example,  took  a  very  long  time  completing  its 
takings  implications  analyses,  its  initial  reports. 

Mr.  Meltz.  I  think  some  supplemental  guidelines  which  have 
been  submitted  to  the  Justice  Department  are  still  awaiting  signa- 
ture. EPA's  supplemental  guidelines,  I  believe,  were  approved  just 
a  few  days  before  Clinton's  inauguration — January  of  this  year. 

Mr.  PiLON.  That  is  4^2  years. 

Mr.  Condit.  That  is  the  point  I  was  going  to  make.  If  the  Execu- 
tive order  had  been  strictly  enforced,  would  it  be  necessary  today 
to  do  this  legislation,  in  your  opinion? 

Mr.  PiLON.  Yes,  and  the  reason  is  because  an  Executive  order 
can  be  written  and  it  can  be  withdrawn.  That  is  to  say,  it  is  in 
force  only  as  long  as  the  administration  seeks  to  keep  it  in  force. 
And  one  of  the  concerns  of  those  of  us  who  are  concerned  with  the 
rights  of  property  owners  across  this  country  has  been  that  the 
Clinton  administration  would  withdraw  the  Executive  order  as  it 
withdrew  other  Executive  orders  in  the  labor  area. 

Mr.  Meltz.  There  have  been  some  rumors  that  consideration  of 
the  Executive  order  has  been  underway  at  various  times  in  this  ad- 
ministration, but  I  know  of  no  ultimate  resolution. 

Mr.  Condit.  What  recourse  would  or  does  anyone  have  if  they 
believe  the  Executive  order  is  not  being  enforced? 

Mr.  PiLON.  I  don't  believe  there  is  any  actual  recourse  that  a 
party  would  have  to  go  into  court  to  enforce  that.  I  don't  think  any- 
one would  have  standing. 

Mr.  Meltz.  That  is  correct.  This  Executive  order  is  t3T)ical  of 
many,  as  I  said,  in  that  it  contains  an  express  provision  that  it  con- 
tains no  private  rights  of  action. 

Mr.  Condit.  So  it  is  just  a  statement  and  people  can  apply  to  it 
if  they  want  to,  if  they  don't,  then  the  people  who  have  pushed  for 
the  Executive  order  have  no  recourse,  no  appeal,  nothing  that  they 
can  use  in  court,  anything  like  that?  It  is  just  there? 

Mr.  PiLON.  That  is  a  fitting  comment  on  the  state  of  property 
rights  in  this  country  today,  that  we  have  to  protect  them  through 
the  weakest  of  all  forms,  the  Executive  order. 

Mr.  Condit.  Thank  you,  gentlemen,  for  being  here  today.  I  ap- 
preciate it  very  much. 

Mr.  Stenholm.  Mr.  Smith. 

Mr.  Smith  of  Oregon.  Thank  you,  Mr.  Chairman. 

Mr.  Meltz,  I  have  your  testimony  before  me.  There  has  been 
some  discussion  today,  and  you  mentioned  that  the  reason  that 
there  have  been  few  takings  issues  before  the  court  is  that  they  are 
too  expensive,  and  I  quote  you,  after  you  have  talked  about  the 
Clean  Water  Act  and  ESA. 

On  the  other  hand,  one  cannot  glibly  infer  that  the  wetlands  and 
endangered  species  programs  are  having  negligible  impact  on  prop- 
erty owners.  The  costs  of  taking  of  litigation  and  the  near  total 
elimination  of  land  value  usually  required  for  success  ensure  that 
many  impacts  these  programs  conceivably  may  be  having  on  land 
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values  will  not  come  to  a  court's  attention  if  they  are  less  than  sub- 
stantial in  either  absolute  or  fraction  of  total  land  value  terms. 

I  want  to  ask  you,  then,  in  your  studies  what  does  it  cost  to  take 
one  of  these  issues  to  court? 

Mr.  Meltz.  Sir,  I  think  that  depends  so  clearly  on  the  factual 
complexity  of  the  case.  Taking  litigation  is  so  fact-intensive  and  so 
ad  hoc.  I  have  heard  of  awards  of  attorneys  fees  and  costs  as  high 
as  $700,000.  I  have  heard  of  awards  as  low  as  $10,000  or  $15,000, 
so  that  was  probably  the  outer  bounds. 

Mr.  Smith  of  Oregon.  I  am  not  talking  about  awards.  I  am  talk- 
ing about  the  costs  today  of  taking — of  following  up  legislation 
under  the  fifth  amendment  taking  process,  which  must  be  in  Fed- 
eral court,  obviously. 

Mr.  Meltz.  I  meant  awards  to  cover  the  person's  attorneys'  fees 
or  costs.  If  you  win  a  taking  action  in  the  U.S.  Court  of  Federal 
Claims  then  under  either  the  Uniform  Relocation  Act  or  the  Equal 
Access  to  Justice  Act,  you  do  have  a  right  to  get  your  attorneys  fees 
and  costs  paid  for. 

Mr.  Smith  of  Oregon.  I  heard  Mr.  Lucas,  after  5  years  he  thinks 
he  got  about  $7,000  out  of  the  deal.  Well,  that  is  $7,000,  right?  So, 
you  can't  tell  me  from  your  experience  and  studies  normally  what 
it  takes  to  bring  one  of  these  issues.  If  I  had  10  acres  out  of  a  100 
acres  that  I  contested  as  a  wetland,  are  you  an  attorney? 

Mr.  Meltz.  Yes. 

Mr.  Smith  of  Oregon.  Would  you  suggest  that  I  go  to  court? 

Mr.  Meltz.  If  you  had  10  acres  out  of  a  100,  which  were  regu- 
lated? 

Mr.  Smith  of  Oregon.  Considered  as  a  wetland  and  I  contested 
it,  should  I  take  this  to  Federal  court? 

Mr.  Meltz.  I  wouldn't  bother,  filing  a  taking  action  based  on 
that  because  under  the  property  as  a  whole  rule  the  court  is  likely 
going  to  say — as  it  said  in,  I  believe,  two  decisions  about  a  decade 
ago — that  the  court  must  look  at  your  entire  property  and  the  fact 
that  you  cannot  use  the  wetland  portion  does  not  detract  from  the 
fact  that  you  still  have  economic  use,  assuming  you  do,  of  the  re- 
maining 90  percent,  and  therefore  your  diminution  in  value  and 
your  remaining  economically  viable  use  would  preclude,  under  cur- 
rent case  law,  a  court  finding  a  taking. 

Mr.  Smith  of  Oregon.  Even  goes  to  90  percent,  doesn't  it,  the  Eu- 
clid V.  Hamburg  Realty  Company  case.  The  Court  said  your  loss 
was  about  90  percent.  That  was  it,  and  they  said  there  is  no  com- 
pensation, so  it  can  go  that  high. 

Mr.  Meltz.  In  theory  it  could  under  current  case  law.  I  would 
add  that  Justice  Scalia,  in  a  much-debated  footnote  in  the  Lucas 
case,  said  that  he  was  interested  in  looking  at  that  question  as  to 
how  far  the  property  as  a  whole  rule,  where  you  must  look  at  the 
whole  property,  how  far  that  can  be  pushed. 

Mr.  Smith  of  Oregon.  I  think  you  said  that  the  Department  of 
Agriculture  has  never  complied  with  Executive  order  while  there 
have  been 

Mr.  Meltz.  No,  they  don't  have  Attorney  Greneral-approved 
guidelines  at  this  point. 

Mr.  Smith  of  Oregon.  About  eight  Federal  agencies  have,  and  the 
Department  of  Agriculture  has  not;  is  that  correct? 
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Mr.  Meltz.  That  is  correct.  But  they  are  still  bound  by  the  Exec- 
utive order. 

Mr.  Smith  of  Oregon.  I  understand,  but  if  this  were  in  statute, 
would  it  be  more  probable  that  all  agencies  would  comply  with  the 
statute? 

Mr.  Meltz.  Well,  of  course,  that  is  a  prediction  of  the  future.  I 
would  certainly  think  that  it  would  be  likely  given  the  fairly  sub- 
stantial tool  given  to  the  Attorney  General  to  enforce  the  bill,  mak- 
ing, holding  the  agencies 

Mr.  Smith  of  Oregon.  If  they  didn't,  you  would  have  standing  in 
Court,  correct,  if  it  were  statute? 

Mr.  Meltz.  Well,  no,  because  the  bill  specifically  narrows  quite 
substantially  the  range  of  judicial  review  allowed  under  the  bill  to 
only  a  challenge  as  to  whether  or  not  the  Attorney  General  has  cer- 
tified the  regulation  as  in  compliance  with  the  Executive  order,  so 
if  the  agency  went  ahead,  yes,  if  the  agency  went  ahead  and  at- 
tempted to  issue  a  regulation,  you  would  have  a  challenge  under 
the  bill,  if  you  felt  that  that  regulation  had  been  issued  without 
compliance  with  the  bill's  requirement  that  it  be  certified. 

Mr.  Smith  of  Oregon.  You  are  my  attorney  and  I  ask  you  to  rep- 
resent me,  and  I  have  a  takings  issue.  Is  it  more  likely  or  less  like- 
ly with  the  passage  of  this  bill  that  you  advise  me  that  I  should 
take  this  case  to  court? 

Mr.  Meltz.  I  don't  see  where  the  bill  affects  that  question  at  all. 

Mr.  Smith  of  Oregon.  We  heard  testimony  earlier  that  by  placing 
this  issue  in  statute  that  at  least  property  rights  and  takings  would 
be  identified  by  the  Federal  Government  as  one  of  the  issues  in  the 
discussion. 

Mr.  Meltz.  They  are  already,  of  course,  under  the  Executive 
order. 

Mr.  Smith  of  Oregon.  Except  the  Department  of  Agriculture. 

Mr.  Meltz.  But  they  are  bound,  and  they  do,  as  far  as  I  know, 
comply  without  having  the  Attorney  General-approved  guidelines 
that  specify  how  the  Executive  order  will  play  out  in  connection 
with  their  specific  program  activities. 

Mr.  Smith  of  Oregon.  So  I  heard  you  say  there  were  three — the 
proponents  at  least  claim  three  positive  effects  of  this  bill.  One  is 
that  any  administration  can't  just  eliminate  an  Executive  order, 
that  was  one  of  them. 

Mr.  Meltz.  True. 

Mr.  Smith  of  Oregon.  The  other  two  are  what? 

Mr.  Meltz.  One  is  the  enforcement  tool  given  to  the  Attorney 
General  and  the  other  is  that  it  makes  permanent  either  the  Exec- 
utive order  or  similar  procedures.  It  does  not  technically  codify  the 
Executive  order.  It  still  could  be  rescinded,  but  there  would  have 
to  be  in  its  stead  similar  procedures. 

Mr.  Smith  of  Oregon.  So  the  Attorney  CJeneral  does  not  now  have 
the  clout  that  in  case  she  would  have — should  this  not  become  law, 
she  does  not  have  the  clout  to  say  you  have  not  taken  into  consid- 
eration takings  in  an  agency  and  therefore  there  is  no  penalty.  She 
would  have  the  ability  to  say  you  have  got  to  follow  the  statute, 
right? 

Mr.  Meltz.  Indeed,  she  has  a  much  more  effective  tool  with  the 
bill,  yes. 
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Mr.  Smith  of  Oregon.  If  she  chose  to  do  so,  correct? 

Mr.  Meltz.  Correct. 

Mr.  Smith  of  Oregon.  I  will  come  back,  Mr.  Chairman. 

Mr.  Stenholm.  Mr.  Condit. 

Mr.  Condit.  I  have  no  questions. 

Mr.  Smith  of  Oregon.  Just  quickly.  Dr.  Byrne,  I  thought  I  heard 
you  say,  and  I  took  notes,  the  purpose  of  the  advocates  of  this  bill 
is  to  place  greater  burdens  on  regulators.  Diminution  of  value  of 
property  is  never  a  taking,  I  heard  that.  You  can  handle  all  this 
through  the  political  process  I  think  you  said,  and  if  you  had  incen- 
tives to  use  your  land  in  an  environmental  way,  things  would  be 
better. 

Aren't  you  really  saying  that  you  are  going  to  pay  farmers  and 
ranchers  to  use  their  land  in  an  environmental  way?  Why  don't  you 
pay  them  on  the  other  hand  for  loss  of  their  productivity?  What  is 
the  difference? 

Mr.  Byrne.  Well,  the  notion  of  providing  incentives  for  them  to 
use  their  land  in  a  benign  way  is  a  question  of  public  policy,  and 
if  the  Congress — I  think  that  there  are  merits  in  studying  that  as 
a  way  to  achieve  environmental  protection  without  a  great  deal  of 
social  conflict,  but  I  assume  that  the  reason  that  that  is  not  done 
is  because  it  is  extremely  expensive  to  do  so. 

There  is,  nonetheless,  I  think,  a  distinction  that  still  persists  in 
the  law  between  preventing  somebody  from  harming  their  neigh- 
bors, for  which  they  don't  need  to  be  paid  and  inducing  them  to  act 
in  such  a  way  as  to  confer  a  benefit  on  their  neighbors,  in  which 
case  some  sort  of  payment  might  be  appropriate. 

Now,  the  line  between  those  in  any  particular  case  may  be  quite 
obscure,  but  insofar  as  environmental  regulation  is  based  upon  the 
idea  of  preventing  harm  to  the  environment  and  also  to  the  public, 
there  may  not  in  many  cases  be  any  sense  of  an  ethical  obligation, 
certainly  not  a  constitutional  obligation  to  pay  compensation. 

Mr.  Smith  of  Oregon.  Dr.  Byrne,  when  you  said  if  you  com- 
pensate them  to  use  their  land  in  environmental  ways,  you  said 
that  was  too  expensive,  isn't  that  an  admittance  that  we  are  using 
private  property  in  a  manner  in  which  we  are  not  paying  for  it? 

Mr.  Byrne.  We  are  regulating  the  use  of  private  property  in 
order  to  prevent  harms  to  the  public. 

Mr.  Smith  of  Oregon.  I  said  we,  the  public. 

Mr.  Byrne.  To  prevent  harm  to  the  public.  That  has  been  true 
of  government  since  Babylonia.  That  is  what  every  government  in 
the  world  does  in  instituting  a  land  use  system,  and  I  might  add 
that  based  on  some  comparative  studies  I  have  done  of  land-use, 
there  is  no  country  in  the  world  that  has  such  an  elaborate  system 
of  paying  compensation  for  excessive  regulations  as  does  the  Unit- 
ed States. 

We  are  all  proud  of  that  because  we  believe  that  private  property 
is  central  in  the  United  States,  but  I  think  it  is  worth  bearing  in 
mind  that  the  civilized  world  accepts  the  idea  that  the  Grovern- 
ment,  through  the  democratic  process,  may  restrict  the  use  of  prop- 
erty in  order  to  enhance  the  public  welfare  and  to  prevent  harm. 

Mr.  Smith  of  Oregon.  Well,  that  may  be  true,  but  let's  take  it  to 
a  more  obscure  issue.  Let's  take  it  to  the  question  of  protecting  the 
spotted  owl. 
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Do  you  think  that  in  the  public  mind  and  purpose  passed  by  this 
Congress  through  the  Endangered  Species  Act  that  private  land- 
owners in  the  West  ought  to  denigrate  their  property,  reduce  its 
value  to  protect  a  public  purpose  stated  by  the  Congress  of  the 
United  States,  in  this  case  to  protect  the  spotted  owl?  Do  you  think 
that  is  proper? 

Mr.  Byrne.  I  think  that  that  is  obviously  an  occasion  for  social 
conflict. 

Mr.  Smith.  It  sure  is. 

Mr.  Byrne.  That  is  why  we  are  here. 

Mr.  Smith  of  Oregon.  You  have  it  right. 

Mr.  Byrne.  There  are  two  aspects  about  that.  What  would  be  the 
way  the  Congress  could  approach  the  problem  of  protecting  endan- 
gered species  in  such  a  way  as  that  the  owners  of  the  property 
would  not  be  upset?  Well,  obviously  the  answer  is  to  pay  them  a 
great  deal  of  money. 

Mr.  Smith  of  Oregon.  No,  no,  not  a  great  deal  of  money,  just  as 
much  as  you  would  pay  them  for  being  environmentally  sound. 

Mr.  Byrne.  All  right,  fair  enough,  and  I  think  that  if  the  Con- 
gress wishes  to  pursue  a  program  of  creating  economic  incentives 
for  people  to  manage  their  property  in  such  a  way  as  to  enhance 
its  biological  care  and  capacity,  however  defined,  I  think  that  is 
probably  something  that  would  be  beneficial  and  be  welcome  by  the 
public. 

Mr.  Smith  of  Oregon.  You  would  support  that  yourself? 

Mr.  Byrne.  I  probably  would,  although  I  would  like  to  see  how 
much  it  would  cost  before  I 

Mr.  Smith  of  Oregon.  Oh.  Then  it  comes  down  to  the  question, 
Dr.  Byrne,  if  it  costs  too  much  you  don't  care  about  private  rights? 
If  it  costs  a  little  bit,  you  would  be  in  favor  of  it? 

Mr.  Byrne.  No.  I  would  imagine  that  when  the  Congress  consid- 
ers any  program  that  will  make  the  people  better  off,  it  looks  at 
the  cost  of  the  program  before  deciding  whether  to  support  it  or 
not. 

Mr.  Smith  of  Oregon.  Ah,  and  that  is  where  we  are.  That  is 
where  we  are,  see.  We  have  never  been  able  to  determine  what  it 
costs  on  these  great  public  decisions  we  make  here  about  clean 
water,  endangered  species,  and  wetlands.  We  have  never  been  able 
to  determine  the  cost  to  the  private  land  owner.  That  is  what  we 
are  talking  about. 

Mr.  Byrne.  Right. 

Mr.  Smith  of  Oregon.  So  should  we  be  able  to  do  that,  do  you 
think,  determine  the  cost  to  the  private  landowners. 

Mr.  Byrne.  Determine  the  cost  to  the  private  landowners? 

Mr.  Smith  of  Oregon.  Right. 

Mr.  Byrne.  Certainly  the  Congress  has  the  power  to 

Mr.  Smith  of  Oregon.  No,  should  we — ^you  are  a  learned  man.  In 
all  fairness,  I  am  asking  you  a  fair  question. 

Mr.  Byrne.  Should  the  Congress  determine — well,  I  guess  that 
question  I  have  a  little  trouble  with,  but  if  the  question  is  should 
the  Congress  determine  the  conditions  under  which  compensation 
should  be  paid  for  environmental  regulation,  then  I  think  that  that 
is  a  legitimate  matter  of  public  policy. 

Mr.  Smith  of  Oregon.  Good. 
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Mr.  Byrne.  But  it  is  not  the  same  as  enforcing  the  Constitution, 

Mr.  Smith  of  Oregon.  Then  if  it  is  determined  that  the  Congress 
finds  that  there  is  an  impact  on  private  lands,  should  the  public 
pay  for  it  if  it  has  any  all-purpose  interest? 

Mr.  Byrne.  I  am  sorry? 

Mr.  Smith  of  Oregon.  Should  the  public,  then,  if  there  is  indeed, 
as  you  indicate,  if  there  is  indeed  an  impact  found  by  Congress, 
then  should  the  Congress  or  should  the  public  pay  for  that  infringe- 
ment? 

Mr.  Byrne.  I  think  it  really  depends  on  the  circumstances,  Con- 
gressman. I  am  not  tr3dng  to  be  slippery  at  all,  but  I  think  it  really 
depends.  I  don't  think  that  the  chap  who  wanted  to  build  the  fac- 
tory in  Euclid,  Ohio,  should  have  been  compensated  for  the  fact 
that  he  couldn't — ^that  he  could  only  build  a  single  family  home  in- 
stead of  a  factory.  I  think  that  is  right. 

I  don't  think  that  somebody  should  be  compensated  when  they 
are  prohibited  from  filling  in  a  wetland  when  the  consequences  of 
filling  in  the  wetland  would  be  to  flood  a  neighbor  who  is  down- 
stream. 

Mr.  Smith  of  Oregon.  How  about  a  person  in  California  who  can't 
irrigate  his  land  because  of  the  delta  smelt? 

Mr.  Byrne.  Because  of  the 

Mr.  Smith  of  Oregon.  Because  of  the  determination  that  the 
delta  smelt  is  now  an  endangered  species,  how  about  that? 

Mr.  Byrne.  I  think  that  is  probably  a  complicated  question. 

Mr.  Smith  of  Oregon.  Oh,  yes. 

Mr.  Byrne.  Since  the  irrigation  is  probably  also  subsidized  by 
the  United  States. 

Mr.  Smith  of  Oregon.  No,  no,  wait  a  minute.  Don't  throw  in  an- 
other factor  here. 

Mr.  Byrne.  Sorry. 

Mr.  Smith  of  Oregon.  There  are  some  subsidized  crops.  A  lot  of 
us  don't  have  any  subsidized  crops,  so  let's  take  it  on  a  clean  basis. 
What  about  the  delta  smelt?  I  don't  get  any  subsidized  crops.  My 
land  is  taken  because  I  can't  get  water  that  I  had  originally,  my 
own  water  right,  and  suddenly  my  right  to  irrigate  my  land  is  in- 
fringed upon  because  the  public  has  said  through  the  ESA  that  the 
delta  smelt  is  an  endangered  species  of  fish.  Should  I  have  com- 
pensation? In  your  mind.  You  are  not  the  judge,  I  understand. 

Mr.  Byrne.  No,  I  know,  and  I  don't  know  all  the  facts  of  the  case. 
Water  law  is  particularly  complicated  because  of  the  fact  that  there 
has  always  been  some  determination  of  the  relative  value  of  the 
uses  of  water  in  any  particular  time,  and  so  it  is  a  complicated  case 
to  say,  but  I  certainly — I  would  accept  the  idea  that  if  you  have  a 
farmer,  any  landowner  who  has  invested  in  his  property  in  honest 
reliance  upon  the  fact  that  he  could  conduct  activity  in  accordance 
with  existing  law  without — and  that  was  a  reasonable  judgment  on 
his  part,  and  then  the  law  dramatically  changes,  and  he  loses  his 
livelihood,  he  can  no  longer  engage  in  any  economically  gainful  ac- 
tivity. Then  the  Constitution  mandates  that  he  should  have  com- 
pensation. It  seems  to  me  that  that  is  just. 

Mr.  Smith  of  Oregon.  That  is  a  careful  judgment,  but  you  are  not 
getting  to  the  point.  What  if  I  lost  10  percent? 
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Mr.  Byrne.  Ten  percent?  Then  I  certainly  don't  think  you  should 
be  compensated? 

Mr.  Smith  of  Oregon.  How  about  20? 

Mr.  Byrne.  No. 

Mr.  Smith  of  Oregon.  Fifty? 

Mr.  Byrne.  Once  you  get — I  am  not  sure.  Fifty  would  depend.  I 
would  like  to  know  a  lot  of  other  facts. 

Mr.  Smith  of  Oregon.  Mr.  Byrne,  if  I  eliminated  50  percent  of 
your  income,  would  you  be  upset? 

Mr.  Byrne.  Of  course  I  would  be  upset. 

Mr.  Smith  of  Oregon.  That  is  why  I  am  upset  with  your  testi- 
mony. Thank  you. 

Mr.  Byrne.  It  seems  to  me — well,  it  certainly  is  true  that  the 
Congress  can  cut—Congress  has,  the  Supreme  Court  has  held  this; 
the  Congress  may  reduce  Social  Security  benefits  without  implicat- 
ing the  taking. 

Mr.  Smith  of  Oregon.  Oh,  yeah,  but  that  is  not  a  living.  These 
people,  my  friend,  make  a  living  on  this  land.  It  is  their  whole  en- 
tire livelihood.  Their  parents  sometimes,  their  children,  this  is  a 
question  of  extracting  natural  resources  in  some  cases  £ind  agricul- 
tural products  in  others  from  the  land.  It  is  like  reducing  your  sal- 
ary as  much  as  you  say  you  don't  care  about  10,  20,  or  50  percent. 
It  is  the  same  issue,  my  friend.  They  make  a  living  from  the  land. 

Mr.  Byrne.  I  understand  that  emotionally  it  is  the  same  issue. 

Mr.  Smith  of  Oregon.  It  is  not  emotion.  It  is  real. 

Mr.  Byrne.  Well,  it  is  more  complicated  in  the  law. 

Mr.  Meltz.  Sir,  if  I  may  just  say  I  think  to  some  extent  we  may 
be  trying  to  hang  too  much  baggage  on  the  fifth  amendment  taking 
clause.  You  have  just  raised  some  problems  which  are  obviously 
very  poignant  and  real  and  ones  which  legislatures  should  very  ap- 
propriately consider,  but  it  may  not  be  that  the  fifth  amendment 
taking  clause  is  the  avenue  for  dealing  with  those  problems  exclu- 
sively. 

Mr.  PiLON.  May  I  respond,  Mr.  Smith?  I  think  it  is  not  a  problem 
of  trying  to  hang  too  much  baggage  on  the  fifth  amendment,  it  is 
a  matter  of  interpreting  the  fifth  amendment  as  it  was  meant  to 
be  -interpreted,  and  you  are  absolutely  right,  10  percent  should  be 
every  bit  as  real  as  60  percent.  We  are  only  haggling  over  price 
now.  A  taking  is  a  taking,  period.  Then  we  find  out  what  the  dimi- 
nution of  value  was  as  a  result  of  the  taking.  The  cost  is  the  last 
matter  in  the  equation.  The  taking,  and  whether  it  is  a  taking,  is 
the  first  matter. 

Let  me  add  that  nobody  here  who  supports  this  legislation  is  ar- 
guing that  it  should  be,  that  it  will,  as  Mr.  Echeverria  pointed  out, 
promote  the  philosophy  of  cut  and  run,  take  the  money  and  get  out, 
or  as  he  added,  that  the  regulation  undermines  regulations  for 
health,  safety,  and  environmentsil  protection. 

Nobody  who  supports  this  bill  is  arguing  any  such  thing.  That  is 
a  pure  red  herring.  What  we  are  talking  about  is  regulations  that 
go  so  far  beyond  the  protection  of  the  rights  of  all  of  us;  we  are 
talking  about  regulations  that  condemn  all  uses  of  property  so  that 
the  public  can  enjoy,  say,  a  lovely  view  that  runs  over  the  property. 
Those  are  the  kinds  of  regulations  that  are  plaguing  this  country 
from  border  to  border  and  for  which  we  are  asking  the  individuals 
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to  bear  the  entire  cost.  That  is  wrong.  It  is  not  sanctioned  by  the 
fifth  amendment.  It  is  unfortunate  that  we  have  so  muddled  a  fifth 
amendment  jurisprudence  as  we  have  today,  but  at  least  this  bill 
will  be  a  step  toward  correcting  that,  and  maybe  it  will  prod  the 
Court,  as  cases  come  increasingly  before  it,  to  get  its  act  together, 

I  might  say  in  response  to  Mr.  Tyler  from  my  own  State  of  Mary- 
land, the  "free  State",  I  might  note,  where  we  do  not  have  such  a 
law  as  is  before  us  today,  that  he  said  that  it  would  be  impossible 
to  give  effect  to  such  a  law  because  it  requires  us  to  speculate 
about  what  a  taking  is.  Well,  of  course,  it  does,  but  the  Court,  even 
though  it  has  said  that  there  is  a  case-by-case  decision  to  be  made, 
hasn't  even  got  its  principles  right.  That  is  the  problem  with 
takings  law  today. 

Yes,  you  will  have  case-by-case  adjudications,  but  let's  not  kid 
anybody.  The  State  of  South  Carolina  knew  full  well  the  effect  of 
its  actions  on  people  like  David  Lucas.  It  didn't  have  to  have  the 
particular  facts  of  David  Lucas  before  it.  It  knew  full  well.  Indeed, 
the  rationale  for  that  bill  was,  among  other  things,  to  promote 
tourism. 

Well,  maybe  tourism  is  a  worthy  thing  to  promote,  but  not  on  the 
back  of  David  Lucas.  You  csm't  ask  him  to  bear  the  whole  cost  of 
the  State's  promoting  tourism.  I  might  add,  there  was  one  other — 
this  is  just  for  comic  relief — issue  that  was  raised  by  the  State  in 
oral  argument  in  the  Supreme  Court;  namely  that  his  home  would 
constitute  an  endangerment  to  inland  people  because  a  hurricane 
might  come  along  and  pick  it  up  and  deposit  it  on  an  inland 
home — to  which  Justice  O'Connor  leaned  over  and  said,  "Well, 
wouldn't  that  apply  also  to  the  home  next  door  to  Mr.  Lucas?"  And 
she  might  have  added,  all  the  way  from  Key  West  to  Kenne- 
bunkport. 

This  is  the  level  to  which  the  opponents  of  this  bill  stooped  in 
trying  to  make  South  Caroline's  actions  plausible  and  trying  to  get 
out  from  under  the  compensation  requirement  of  the  fifth  amend- 
ment. 

Mr.  Stenholm.  Dr.  Pilon,  I  have  to  make  one  constructive  sug- 
gestion to  an  otherwise  very  eloquent  statement  of  the  principles 
involved  here.  You  said  no  one  is  arguing  for  such  and  such  abuse 
of  environment,  et  cetera.  Be  careful  in  making  your  argument  be- 
cause there  will  always  be  a  rotten  apple  in  every  barrel  which  will 
prove  you  wrong. 

Mr.  PiLON.  You  are  absolutely  right.  I  stand  corrected. 

Mr.  Stenholm.  You  do  an  excellent  job  of  espousing  something 
that  I  also  very  strongly  believe,  but  that  is  one  of  the  weaknesses 
we  have — the  other  side  will  always  prove  us  wrong,  and  we  have 
to  acknowledge  there  will  be  some  abuse,  and  we  all  want  to  cor- 
rect that. 

I  couldn't  help  but  smile  when  the  word  "social"  conflict  was  used 
a  moment  ago.  We  are  getting  closer  to  a  range  war  out  where  I 
come  from  regarding  these  basic  questions,  and  this  needs  to  be  in 
everyone's  mind. 

Mr.  Smith  raised  up  a  little  bit  about  the  subsidization  question, 
and  rightfully  so.  Right  now  it  appears  to  me  that  the  majority  of 
the  American  people  want  the  Congress  to  move  away  from  subsi- 
dizing agriculture.  After  defense  the  only  area  of  the  budget  that 


80 

has  been  cut  in  the  last  8,  10  years  is  agriculture,  so  we  have  a 
social  good  that  is  being  challenged. 

We  do  not  wish  to  be  subsidized.  At  the  same  time  we  have  an- 
other conflict  building  now  as  a  result  of  the  agricultural  policy  we 
have  followed  in  this  country  in  which  we  have  said  we  want  to  be 
market  oriented.  We  want  to  be  competitive  in  the  world  market, 
and  now  we  want  to  do  it  without  being  subsidized  in  a  world  in 
which  other  governments  do  or  do  not  do  certain  things  as  our  com- 
petitors. 

I  see  a  real  problem  raising  its  head  even  more  so  in  the  future 
than  it  is  today  in  that  if  we  decide  no  subsidy,  but  at  the  same 
time  for  the  social  good  we  continue  to  impose  rules  and  regula- 
tions on  the  individual  property  owners  regarding  how  they  may 
use  their  property,  simultaneously  as  some  have  testified  today, 
they  perceive  that  this  is  a  conflict  between  large  landowners,  big 
corporations,  evil  businesses  that  are  slash,  burn,  and  run.  They 
overlook  most  people  aren't  that  way. 

Again,  there  are  some  that  are  that  way,  but  most  people  are 
not.  So  we  have  evolved  in  this  country  to  a  position  in  which  we 
have  encouraged  volume  production  because  that  is  efficient,  and 
that  feeds  America  the  best  quantity,  best  quality,  safest  food  sup- 
ply at  the  lowest  cost  of  any  other  country  in  the  world,  and  yet 
with  those  same  policies  we  are  now  running  into  environmental 
rules  and  regulations  and  restraints. 

But  unless  we  can  resolve  this  from  the  congressional  mandate 
to  the  regulatory  bodies  that  we  have  created,  we  are  heading  for 
a  real  problem,  and  that  is  where  I  am  going  to  continue  to  ask 
the  fundamental  question.  And  this  is  my  last  one  of  you. 

It  is  not  relevant  to  this  bill  and  to  this  hearing,  but  it  is  very 
relevant  to  the  discussions  that  we  have  had,  and  that  is  should 
not  those  who  have  a  different  view  of  what  the  environment 
should  look  like,  should  they  not  have  to  play  by  the  same  rules 
that  they  ask  the  property  owner  to  play  by?  Should  they  not  have 
to  operate  under  a  cost-benefit  ratio  analysis?  Should  they  not? 
Simple  question. 

Mr.  PiLON.  The  environmental  area,  once  you  get  to  the  point 
where  you  are  drawing  lines,  decibels  of  noise,  quanta  of  particu- 
late matter,  so  on  and  so  forth,  is  an  area  of  line  drawing  where 
degrees  come  to  the  fore.  It  is  not  an  area  of  kind  but  of  degree, 
and  accordingly  it  is  paradigmatically  a  political  area  that  is  sub- 
ject to  cost-benefit  analysis  once  you  get  beyond  locality  rules, 
things  of  that  sort,  large  number  problems.  And,  to  be  sure,  it  is 
a  very  real  political  question  whether  to  get  that  extra  2  or  3  per- 
cent of  protection,  once  you  have  gotten  90  percent  clean  air,  aifter 
the  first  Clean  Air  Act,  whether  it  is  worth  it,  because  it  does  not 
come  free,  the  92nd  percent,  the  95th  percent,  whatever  the  case 
may  be. 

And  indeed  the  common  law  had  a  way  of  handling  this.  It  said 
supersensitive  plaintiffs  don't  get  relief  Nuisance  is  very  different 
than  ordinary  torts.  If  you  are  the  supersensitive  plaintiff  you  have 
to  protect  yourself  The  other  guy  can  live  by  a  reasonable  man 
standard,  make  normal  noise  and  so  on  and  so  forth;  but  that  is 
what  we  have  gotten  away  from  in  the  kind  of  environmental  zeal- 
otry that  we  have  today  that  seeks  the  very  last,  purist  state  of  af- 
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fairs,  as  a  result  of  which  the  costs  are  vast  and  arguably  not 
worth  undertaking. 

Would  you  do  it  as  an  individual  if  you  had  to  spend  your  own 
money? 

Mr.  Stenholm.  That  is  the  fundamental  question  we  need  to 
ask,  and  society  as  a  whole  needs  to  answer  that  question,  and  that 
is  what  I  am  going  to  continue  to  pursue,  this  fundamental  ques- 
tion in  the  other  proper  forums  as  they  come  up. 

Mr.  Byrne.  Mr.  Chairman,  I  think  that  it  is  sort  of  the  beginning 
of  political  maturity  to  know  that  there  is  no  such  thing  as  a  free 
lunch  and  that  what  we  want  out  of  life  is  costly.  The  great  prob- 
lem with  applying  cost-benefit  analysis  to  environmental  issues,  of 
course,  is  that  we  really  don't  understand  the  costs  and  benefits  of 
preserving  or  destroying  aspects  of  the  environment,  and  you  are 
quite  right,  you  said  before,  well,  that  is  right.  We  have  to  make 
the  best  choice  we  can. 

Mr.  Stenholm.  Could  I  interrupt  you  right  there?  Repeat  what 
you  just  said. 

Mr.  Byrne.  Well,  now  you  have  me  scared. 

Mr.  Stenholm.  We  do  not  know  the  cost-benefit  of  various  ac- 
tions that  we  take  regarding  the  environment.  We  do  not  know 
whether  some  of  the  things  we  are  doing  in  the  name  of  protecting 
the  environment  might,  in  fact,  be  in  the  bigger  scheme  of  things 
totally  unacceptable  today.  We  don't  know.  That  is  the  fundamen- 
tal problem. 

Mr.  Byrne.  That  is  a  real  problem,  and  Mr.  Smith  mentioned 
some  particular  endangered  species  for  whom  he  obviously  didn't 
hold  in  high  regard,  and  reality  is  that  we  don't  know  what  the 
benefit  will  be  to  us  or  to  our  descendants  of  preserving  that  en- 
dangered species  or  whether  or  not,  and  that — so  that  really  the 
issue,  it  seems  to  me,  is  that  the  choices  to  be  made  as  to  what 
we  are  going  to  do  are  fundamentally  political  choices,  and  that  we 
need  to  educate  ourselves  as  well  as  we  can  about  what  we  believe 
to  be  the  consequences  of  our  acts  and  that  those  issues  need  to 
be  thrashed  out  in  open  and  fair  debate  in  the  political  process. 

Mr.  Stenholm.  Exactly,  and  those  that  believe  differently  than 
maybe  I  do,  should  they  prevail,  should  they  not  have  to  bear  a 
cost  is  part  of  the  analysis  that  goes  into  the  process.  If  there  is 
no  free  lunch,  then  it  has  to  work  both  ways.  It  can't  just  be  on 
the  producing  side,  it  has  also  got  to  be  on  the  environmental  side. 
There  are  no  free  lunches.  You  have  to  put  a  dollar  sign  out  there 
with  it  as  well  as  a  moral  judgment  out  there  with  it. 

Mr.  Byrne.  I  think  in  a  general  manner  that  is  right.  There  is 
a  question  as  to  how  those  losses  are  to  be  distributed.  That  is  a 
question  of  fairness  as  well. 

Mr.  Stenholm.  Last  word,  Mr.  Meltz. 

Mr.  Meltz.  I  have  no  further  comment  except  that 

Mr.  Stenholm.  That  is  the  best  word.  It  has  been  a  fascinating, 
interesting  day  and  discussion.  We  thank  this  panel  and  all  of  the 
witnesses  that  have  come  before  us  today.  We  look  forward  to 
working  with  you  as  we  take  what  some  consider  a  less  than  per- 
fect bill  and  others  consider  a  very  good  first  step.  What  was  it 
they  call  it,  lemon,  never  seen  a  way  yet  you  can  make  lemonade 
without  a  lemon.  Thank  you  for  being  here. 
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[Whereupon,  at  2  p.m.,  the  subcommittee  was  adjourned,  to  re- 
convene, subject  to  the  call  of  the  Chair.] 
[Material  submitted  for  inclusion  in  the  record  follows:] 
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November  3,  1993 

TESTIMONY  OF  DAVID  HENRY  LUCAS 

CHAIRMAN, 

COUNCIL  ON  PROPERTY  RIGHTS 

Before  the 

SUBCOMMITTEE  ON  DEPARTMENT  OPERATIONS  AND  NUTRITION 

of  the 

HOUSE  COMMITTEE  ON  AGRICULTURE 

RE:  H.  R.  561 


Mr.  Chainr.an,  Distinguished  members  of  the  Subcommittee:  For 
the  record,  I  am  David  Henry  Lucas,  Chairman  of  the  newly  formed 
"  Council  on  Property  Rights  " .  I  come  before  this  Subcommittee 
today  to  speak  with  authority  on  governmental  abuses  of  private 
property  owners.  I  use  the  term,  owners  to  mean  people.  Average 
American  citizens  who  are  minding  their  own  business  and  living 
their  lives  guietly.  Then  one  day  they  wake  up  and  discover  to 
their  surprise  and  horror  that  now  they  and  their  property  are 
caught  up  in  this  ever  growing  web  of  government  regulation.  I  can 
tell  you  from  experience  that  from  that  day  forward,  their  lives  or 
their  opinion  of  the  country  called  America  will  never  be  the  same. 

My  case  is  now  m  the  legal  history  books  as  Lucas  versus  the 
South  Carolina  Coastal  Council.  One  can  read  from  the  record  and 
see  the  legal  theories  that  were  argued.  You  can  pick  up  any  number 
of  writings  from  constitutional  scholars  that  will  speak  to  the 
different  meanings  of  the  case.  VJhat  you  can't  read  about  in  any 
legal  debate  on  Lucas  versus  The  South  Carolina  Coastal  Council  is 
the  human  aspects  of  that  experience. 

To  begin  with,  this  case  took  five  years  out  of  my  life  to  try 
to  get  back  what  the  constitution  and  plain  old  common  sense  says 
that  I  should  never  have  lost  in  the  first  place.  I  also  lost 
emot:onally  while  riding  the  legal  roller  coaster.  It  was  not  a 
ride  that  I  took  on  my  own.  My  entire  family  m-ade  the  ride  with  me. 
Just  so  you  will  know  that  real  people  are  effected  by  what  you  do 
here,  I  want  to  put  names  to  those  people.  My  wife  is  named  Martha. 
My  oldest  daughter  is  named  Carey.  My  son  is  named  Jonathan  and 
last  but  not  least  my  youngest  daughter  is  named  Lydia.   The  entire 
family  went  through  this  five  year  battle  to  preserve  my  property 
and  thereby  sustain  my  family. 
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Many  people  in  similar  circumstances  have  not  been  able  to 
press  their  cases  as  far  as  we  did.  We  ultimately  received 
compensation  from  the  state  but  that  compensation  was  not  just  nor 
adequate  to  cover  all  of  my  losses.  And  I  was  one  of  the  fortunate 
few  to  even  recover  any  type  of  compensation. 

This  was  however,  not  the  end  of  the  story.  As  if  to  punctuate 
the  absurdity  of  this  entire  ordeal  that  the  state  put  me  and  my 
family  through,  the  South  Carolina  Coastal  Council,  after  fighting 
me  for  five  long  hard  years  to  "preserve  the  beach  from  over 
development",  has  recently  put  those  same  two  lots  on  the  market 
for  sale.  They  are  going  to  allow  the  new  owners  to  build  houses  on 
those  very  same  lots.  I  would  ask  the  members  of  this  committee  to 
reflect  on  how  they  would  feel  under  those  circumstances.  To  call 
the  perpetrators  of  this  black  comedy  hypocrites  would  do  an 
injustice  to  mere  hypocrisy.  This  was  just  plain  stupid.  A  waste  of 
time,  money,  and  effort  for  everyone  concerned. 

My  case  is,  unfortunately,  not  a  rarity.  Since  coming  to  the 
attention  of  the  nation,  my  phone  rings  often,  way  too  often.  On 
the  other  end  there  is  a  cry  for  help.  During  the  course  of  my 
ordeal,  people  from  all  over  this  nation  have  gotten  up  the  courage 
to  call  a  stranger  to  tell  their  stories  and  to  offer  their  prayers 
and  encouragement  to  me  and  my  family  in  our  battle.  Many,  had  at 
first,  turned  to  their  public  officials  for  help,  but  found  instead 
of  friends  to  help,  only  enemies  to  harm.  After  they  had  exhausted 
their  administrative  remedies  (always  unsuccessfully  and  after  many 
years  and  many  bad  experiences),  they  would  call  me  for 
encouragement.  Most  were  not  able  to  avail  themselves  of  their 
"rights"  because  they  didn't  have  the  money,  or  they  were  too  old, 
or  sometimes  they  were  too  ill. 

All  were  stunned  that  their  own  country  had  done  this  to  them. 
Many  were  veterans  who  had  fought  and  bled  for  this  country.  These 
people  can  not  understand  what  is  happening  nor  why.  They  hoped 
that  somehow  my  ordeal  would  in  some  way  help  them  with  their 
problem.  I  certainly  hope  that  is  the  case. 

Mr.  Chairman,  Members  of  the  subcommittee:  I  only  burden  you 
with  this  story  to  demonstrate  the  very  real  dangers  of  ignoring 
the  Bill  of  Rights.  Even  though  the  professed  goals  of  certain 
regulations  may  be  worthy,  sometimes  these  regulations  can  have 
unforeseen  negative  consequences.  These  negative  consequences  are 
no  longer  unforeseen  concerning  private  property.   The  wakeup  bells 
have  sounded.  I  hope  that  I  have  at  least  alerted  you  to  what  is 
taking  place  all  over  this  nation.  You  must  be  aware  by  now  that 
innocent  men,  women,  and  children  are  having  their  lives  ruined  by 
one  sided  laws  that  ignore  the  bill  of  rights.  They  believe  m  the 
Bill  of  Rights  and  its  protection,  but  that  belief  is  waning  as  the 
regulators  continue  to  ignore  the  parts  of  this  crucial  document 
when  it  interferes  with  their  agenda. 


PAGE  2 


85 


Freedom  is  not  just  a  word;  to  be  said  like  a  mantra;  it  is  a 
state  of  being  that  is  being  challenged  in  this  country  like  never 
before.  Private  property  owners  are  the  victims  of  lost  freedoms. 
I  know  because  I  am  one  of  those  victims  and  can  put  you  in  touch 
with  many  others.  Contrary  to  what  some  may  argue  today,  there  is 
indeed,  a  need  for  additional  protection. 

Critics  say  that  we  don't  need  additional  protective 
legislation  because  we  have  the  fifth  amendment  and  the  court 
system.  They  know  that  this  is  expensive  and  beyond  the  reach  of 
most  Americans.  They  know  that  the  costs  far  out  weigh  the  value 
lost.  They  know  that  the  make  up  of  the  court  can  change  and  that 
new  rulings  could  overturn  the  limited  victory  we  enjoyed  in  my 
case.  They  know  that  the  laws  they  propose  are  unconstitutional  but 
that  it  takes  years  and  millions  of  dollars  to  overturn 
unconstitutional  laws. 

The  constitution  is  not  just  the  concern  of  the  courts.  It  is 
the  concern  of  all  branches  of  government.  This  includes  especially 
Congress  who  has  a  duty  to  the  American  citizens  that  elected  them 
to  see  that  the  laws  they  pass  are  not  laws  that  ignore  the  bill  of 
rights. 

Others  will  say  that  this  type  of  legislation  requires  the 
government  to  pay  many  property  owners  to  obey  the  law,  while 
asking  taxpayers  to  carry  the  cost.  If  obeying  the  law  results  in 
a  taking  then  the  government  will  be  required  to  pay  compensation 
anyway.  VJouldn't  it  be  prudent  and  cost  effective  to  do  it  right 
the  first  time  and  avoid  building  up  huge  contingent  liabilities. 

Some  have  claimed  that  legislation  to  compensate  property 
owners  whenever  a  regulation  causes  economic  loss  also  means  huge 
deficits.  It  does  so,  either  with,  or  without  this  type  of 
legislation.  If  a  property  owner  loses  his  property  without 
compensation,  then  he  won't  be  able  to  pay  taxes.  That  causes 
government  revenue  to  drop.  In  many  cases,  the  property  owner  can't 
carry  on  with  his  business,  borrow  money,  or  buy  that  new  car.  All 
of  these  things  lead  to  a  drop  in  economic  activity.  The  results 
are  once  again  a  drop  in  government  revenue.  Multiplied  by  the  huge 
number  of  people  and  the  huge  losses  placed  upon  the  individuals  by 
numerous  uncompensated  takings,  you  only  postpone  or  mask  the 
resulting  deficits. 

After  all,  who  are  those  mysterious  taxpayers  who  are  going  to 
be  upset  with  the  huge  deficits?  They  are  the  very  property  owners 
that  produce  the  wealth  of  this  country  that  pay  the  taxes  that 
power  the  government  that  destroys  that  wealth  that  pays  the  taxes 
that  powers  the  government  that  destroys  the  wealth  that  pays  the 
taxes;;;;;  and  so  on  and  so  on.  If  this  sounds  insane  to  you  it  is. 
And  it  can't  last  for  long. 
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In  effect,  regulations  that  destroy  the  value  of  private 
property  are  cannibalistic  to  our  society.  Our  cavalier, casual  talk 
about  the  loss  of  value  is  amazing  to  me.  We  are  talking  about  the 
destruction  of  the  hard  won  wealth  of  this  nation.  This  value  is 
truly  destroyed  and  lost  to  everyone  through  overreaching 
regulations . 

It  doesn't  do  anyone  any  good.  No  new  taxes  are  raised.  Quite 
the  contrary,  taxes  are  lost  by  the  billions.  And  we  debate  not  how 
to  increase  our  country's  wealth  but  who  best  to  suffer  the 
damages.  I  submit  to  you  here  that  we  all  will  suffer  for  the 
destruction  of  our  nations  wealth  if  we  continue  to  follow  policies 
that  result  in  asset  loss.  Perhaps  it  is  time  to  add  to  the 
laudable  goal  of  no  net  loss  of  wetlands.  I  would  like  the  elected 
leaders  of  this  nation  to  join  me  in  a  similar  pledge.  We  pledge  no 
net  loss  of  America's  assets. 

To  illustrate  my  point  all  you  have  to  do  is  take  a  close  look 
at  my  case.  It  cost  the  South  Carolina  Tax  payers  millions  of 
dollars.  It  cost  me  and  my  family  millions  of  dollars,  wasted,  non 
productive  time,  emotional  trauma,  and  my  financial  health.  The 
state  and  the  county  lost  taxes.  The  capital  base  of  the  State 
dropped.  And  what  happened  to  the  millions  of  dollars  in  question? 
Not  one  school  teacher  was  hired.  Not  one  policeman  was  added.  Not 
one  road  was  paved.  Not  one  bridge  was  repaired.  Not  one  productive 
thing  resulted  from  the  loss  of  millions  and  millions  of  dollars. 
The  government  of  the  people,  by  the  people,  and  for  the  people  is 
devouring  the  assets  of  the  people  when  it  stops  protecting  them. 
This  is  happening  all  over  America.  I  know  only  too  well  from 
personal  experience. 

This  has  happened  before.  Every  society  faces  these  kinds  of 
choices.  We  have  faced  others  who  advocated  the  same  arrogant  use 
of  power.  The  following  complaint  should  sound  familiar  to  you  when 
you  move  out  into  your  districts  back  home.  It  is  the  same  story, 
just  a  different  time  and  a  different  cause.  I  quote  from  the 
Declaration  of  Independence  not  to  educate  but  only  to  compare 
today  with  times  passed.  "  He  (king  George  the  3rd i  has  erected  a 
multitude  of  new  offices,  and  sent  hither  swarms  of  officers  to 
harass  our  people  and  eat  out  their  substance".  That  is  exactly 
what  happened  to  me  in  1988  in  South  Carolina.  It  is  happening  to 
thousand  of  Americans  each  day.  You  can  hear  their  pleas  for  help 
if  you  will  only  tune  in  to  them. 

Distinguished  members  of  this  subcommittee:  I  appear  before 
you  today  to  support  you,  your  chairman,  and  congressman  Condit  and 
co-sponsors  of  the  proposed  h.  r.  561.  It  is  a  good  start  to 
require  compliance  with  executive  order  12  3  60.  However  I  urge  you 
to  support  as  I  do  all  attempts  to  protect  private  property  owners 
from  devastating  losses  that  occur  due  to  regulatory  takings;  be 
they  partial  or  complete. 
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I  want  to  commend  this  committee  for  making  consideration  of 
this  legislation  a  priority.  I  believe  your  emphasis  "  to  ensure 
that  federal  agencies  establish  the  appropriate  procedures  for 
assessing  whether  or  not  federal  regulations  might  result  in  the 
taking  of  private  property".  The  Secretary  of  the  Interior  has  been 
quoted  as  saying  he  supports  legislation  that  helps  to  avoid 
"environmental  "  train  wrecks.  I  would  ask  that  this  body  carefully 
consider  this  legislation.  This  type  of  protection  can  help  to 
avoid  the  kind  of  "fiscal"  train  wrecks  that  continued  destruction 
of  private  property  rights  will  inevitably  cause  to  happen. 

Private  property  is  the  wellspring  from  which  all  other 
freedom  flows.  If  that  wellspring  is  shut  off,  then  George  Orwell's 
vision  of  the  future  prevails.  The  year  changes  from  1984  to  1994. 
Is  that  what  we  want  to  leave  to  our  children?  All  modern  systems 
of  travel  are  required  to  have  backup  safety  systems.  The 
passengers  on  the  American  ship  of  state  deserve  no  less.  Give 
private  property  owners  a  backup  protection  system.  I  can  assure 
you,  it  is  needed.  Protect  private  property  now,  today. 

Ask  yourself  how  you  will  react  when  you  are  faced  with  the 
prospect  of  laying  out  over  500,000  dollars,  wasting  five  years  of 
your  life  in  non-productive  legal  battles,  and  then  putting  your 
fate  in  the  hands  of  an  uncertain  court  system  that  may  or  may  not 
compensate  you  a  dime.  Would  you  use  the  fifth  amendment  and  the 
court  system?   Would  you  take  that  chance?  With  this  bill,  you  will 
not  damage  the  governments  ability  to  function,  only  its  ability  to 
function  unconstitutionally.  And  that  is  as  it  should  be. 

Thank  you  for  inviting  me  to  testify  before  your  distinguished 
panel.  If  you  have  any  questions,  I  will  be  pleased  to  answer. 
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STATEMENT  OF  THE  HARLAN  RANCH  CO. 

9010  E  TOLLHOUSE  ROAD 

CLOVIS,  CALIFORNU 

TO  THE  HOUSE  AGRICULTURE  SUBCOMMITTEE 

ON  DEPARTMENT  OPERATIONS  AND  NUTRITION 

U.S.  HOUSE  OF  REPRESENTATIVES 

REGARDING  H.R.  561, 
THE  PRIVATE  PROPERTY  RIGHTS  ACT  OF  1993 

Presented  by 

Shawn  Stevenson,  First  Vice  President 

Fresno  County  Farm  Bureau 

November  3, 1993 


Chairman  Stenholm,  honorable  committee  members,  my  name  is  Shawn  Stevenson,  First  Vice 
President  of  Fresno  County  Farm  Bureau.   I  am  a  rancher  from  Clovis,  California.   Along 
with  my  farther  and  brother  we  produce  citrus,  pistachios,  kiwifruit  and  beef  cattle.   I  am 
testifying  today  on  behalf  of  myself  and  my  family. 

Farming  and  ranching  is  inherently  risky  with  the  age  old  variables  of  weather,  disease,  labor, 
and  market  swings.   However,  today's  farmers  and  ranchers  face  a  new  set  of  variables  that 
in  many  ways  are  even  more  unpredictable  than  the  traditional  ones.   I'm  speaking  of 
legislative  and  regulatory  threats  that  can  in  the  sdx)ke  of  a  pen  take  away  water  rights, 
change  production  techniques  and  devastate  land  values.   Today's  farmer  has  to  be  as  alen  to 
threats  against  private  property  rights  as  the  threat  posed  by  drought  or  insects. 

The  threat  my  family  and  I  have  experienced  against  our  property  rights  is  important  not 
because  it  is  spectacular,  indeed  because  it  is  so  common  and  insidious. 

One  such  battle  concerns  an  Army  Corps  of  Engineers  flood  control  project  that  doubled  the 
capacity  of  an  existing  flood  control  reservoir  even  though  the  record  shows  that  the  reservoir 
was  never  at  more  than  43%  capacity.   My  family  coexisted  with  the  reservoir  in  its  previous 
state  for  over  forty-five  years.   We  successfully  grew  oranges  and  ran  cattie  without  any 
major  inconveniences.  The  rub  came  when  the  local  project  sponsor  at  the  Crops'  behest 
began  condemnation  proceedings  against  us  for  over  400  acres.  Their  original  offer  was  just 
over  three  hundred  dollars  an  acre.   Property  less  than  one-half  mile  away  was  selling  for 
sixty  thousand  dollars  an  acre.   I  realize  that  there  are  complex  legal  issues  involving  land 
values  and  condemnation.   But  the  government  in  causes  such  as  this  wage  a  war  of  attrition. 
Compared  to  the  individual  land  owner  they  posses  unlimited  resources.   After  a  long  hard 
legal  battie  we  received  substantially  more  for  our  property.   Unfortunately  once  the  bills  are 
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all  paid  the  only  real  winners  are  the  lawyers.  We  are  now  facing  a  second  take  involving 
nearly  one  thousand  acres. 

We  are  in  much  better  shape  however  than  our  neighbor  of  nearly  thirty  years.  This  man  and 
his  wife  raised  turkeys  on  eighty  acres.  They  were  dispossessed  of  their  property  including 
all  cf  the  capital  improvements  such  as  brooder  houses  and  bams  for  the  same  three  hundred 
dollars  an  acre.   This  couple,  freedom  fighter  refugees  from  the  1956  Hungarian  revolution, 
had  not  only  their  property  taken  but  their  ability  to  earn  a  living  was  also  taken  for  a  mere 
twenty-four  thousand  dollars.   This  injustice  too  will  be  resolved  through  the  courts,  but 
meanwhile  they  are  destitute. 

This  same  flood  control  project  resulted  in  a  cattle  rancher  in  Kern  County,  over  one  hundred 
miles  to  the  south,  having  to  oppose  his  property  being  condemned  in  order  to  preserve  an 
endangered  weed,  Tulare  psuedobahia,  that  was  found  within  the  potential  flood  basin  of  the 
project  in  Clovis.  The  rancher  eventually  won,  but  only  after  expending  years  of  effort  and 
thousands  of  dollars  in  the  legal  batde. 

Every  instance  is  evidence  of  bureaucratic  and  governmental  disregard  for  private  property 
rights. 

Recently  we  received  a  letter  from  the  Bureau  of  Reclamation,  dated  July  16,  1993.   About 
1,100  other  land  owners  in  Madera,  Fresno,  Tulare,  Kings,  and  Kern  Counties  received  the 
same  letter.  This  letter  requested  that  the  land  owners  grant  the  Bureau  permission  to  enter 
for  investigation  of  endangered  plant  and  animal  species  as  part  of  the  ongoing  contract 
renewal  process  on  the  Friant  Division  of  the  Central  Valley  Project. 

One  sentence  in  the  letter  states: 

"Uncultivated  parcels  will  likely  be  labeled  as  habitat  if  absence  of  species 
cannot  be  confirmed  by  inspection." 

The  letter  gives  land  owners  the  option  of  allowing  access  or  not.  But  the  clearly  coercive 
statement  1  referenced  threatens  that  unless  access  is  granted  property  owners  will  see  their 
land  labeled  as  habitat.   A  copy  of  the  letter  is  attached  to  my  written  testimony. 

Through  pressure  brought  by  local  farm  bureaus,  water  districts  and  the  assistance  of 
Congressman  Rick  Lehman,  die  Bureau  has  reluctantiy  agreed  to  hold  public  hearings  on  the 
issue.  Farmers,  ranchers  and  all  property  owners  deserve  more  than  threats,  we  deserve  an 
explanation  if  not  the  respect  of  bureaucrats. 

This  problem  farmers  and  ranchers  face  is  a  cavalier  disregard  for  private  property  rights  by 
otherwise  well  meaning  government  officials  and  bureaucrats.   My  family's  experience  is  not 
spectacular,  not  the  kind  of  stories  that  get  of  a  lot  of  media  attention.   But  sadly,  many 
thousands  of  farmers  and  ranchers  share  in  our  experience.  These  batdes  are  forcing 
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America's  farmers  and  ranchers  to  expend  valuable  resources  to  protect  the  use  of  what  is 
ultimately  our  most  treasured  resource,  the  land  itself. 

As  I  read  H.R.  561,  the  "Private  Property  Rights  Act  of  1993,"  it  will  do  no  more  than  to  put 
those  officials  and  agencies  who  hold  such  tremendous  power,  on  notice  to  also  consider  the 
impact  of  their  actions  on  the  private  property  rights  of  the  American  people. 

(Attachment  follows:) 
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IN  REPLV  RBFfR  TO 

FRO-425 
LND-6.00 


United  States  Department  of  the  Interior 


TAKE 
PRDEM 


BUREAU  OF  RECLAMATION 

MkI  rjcific  lu-u"'" 

Frono  OtfTcc  (CVD 

2666  North  Grove  Indmrrial  Drive 

Suite  106 

Fresno.  Cnlifomh  9)727-1551 


July  16.  1993 


HARLAN  LAND  CO 
C/0  FLOYD  L  HARLAN 
9010  E  TOLLHOUSE  RD 
CLOVIS  CA   93612 

Subject;   Permission  to  Enter  for  Investigation  of  Endangered  Plant  and 
Animal  Species  -  Friant  Division  Service  Area  (Access  Permit) 

Dear  Landowner: 


The  Bureau  of  Reclamation  (Reclamation)  is  preparing  to  conduct  sensitive 
species  investigation,  .n  the  Friant  Division  service  area  and  outside  the 
service  area  to  complete  programs  detailed  in  a  Biological  Opinion  rendered  by 
the  U.  S.  Fish  and  Wildlife  Service  for  the  Friant  Division  water  service 
contract  renewals  (October  15.  1991).   Fieldwork  for  this  project  is  scheduled 
to  be  completed  by  June  1994.   Please  read  the  attached  sheet  for  further 
information. 

Information  required  for  this  effort  includes  the  types  and  intensity  of 
agricultural  practices  that  are  compatible  with  endangered  species.   San 
Joaquin  Valley  native  plants  and  animals  evolved  with  large  grazing  animals 
and  moderate  grazing  by  cattle  is  not  harmful  (and  may  be  beneficial) . 

Other  research  information  needed  is  the  distribution  and  habitat  of  these 
species  and  an  estimate  of  remaining  numbers.   This  will  allow  assessment  of 
the  present  condition  of  critically  threatened  and  endangered  species  that 
live  in  the  San  Joaquin  Valley.   Subsequent  development  and  implementation  of 
recovery  and  conservation  plans  will  allow  species  survival  while  agricultural 
use  and  development  of  lands  continue  within  the  San  Joaquin  Valley.   This  is 
a  comprehensive  program,  undertaken  by  Reclamation  and  the  Fish  and  Wildlife 
Service,  to  address  both  endangered  species  concerns  and  those  of  agriculture 
and  water  users.  Your  cooperation  will  assist  in  the  resolution  of  what  have 
in  the  past  been  controversial  issues  between  wildlife  and  agricultural 
interests . 

Initial  evaluation  of  lands  for  habitat  will  be  by  use  of  aerial  photographs 
and  visual  border  inspection.   Subsequent  on-site  inspection  will  enable  us  to 
determine  if  species  are  actually  present.   Lands  that  are  inspected  where  no 
evidence  of  listed  or  candidate  species  are  found  will  cease  to  be  considered 
as  habitat  for  our  administrative  purposes  under  the  Biological  Opinion. 
Lands  that  are  not  inspected  by  field  crews  will  be  evaluated  using  aerial 
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photographs  and  visual  border  inspection.   Uncultivated  parcels  will  likely  be 
labelled  as  habitat  if  absence  of  species  cannot  be  confirmed  by  inspection. 
If  endangered  species  are  present,  your  land  use  practices  probably  are 
compatible  with  their  sur/ival . 

Reclamation  shall  not  cut  or  knock  down  fences  nor  shall  Reclamation  leave  any 
gate  open  without  your  specific  permission.   Reclamation  shall  exercise 
extreme  care  to  prevent  damage  to  your  property  and  shall  leave  it  in  the  same 
condition  as  existed  before  commencement  of  the  work. 

Reclamation  shall,  at  all  times,  exercise  reasonable  precautions  for  the 
safety  of  employees  and  the  public,  and  shall  comply  with  all  applicable 
provisions  of  Federal,  State,  and  local  safety  laws  and  codes. 

Permission  to  enter  the  property  to  perform  the  stated  work  may  be  granted  by 
signing  the  attached  contract  in  the  space  provided  and  returning  it  to  the 
aforementioned  address.   The  duplicate  of  this  letter  is  for  your  records. 

Your  cooperation  in  this  matter  is  greatly  appreciated. 

If  you  no  longer  own  any  of  these  parcels  or  if  any  of  the  parcels  are  single 
family  residences  on  small  lots,  please  contact  Darrin  Williams  at  the  U.  S. 
Bureau  of  Reclamation,  (209)  487-5340.   If  you  have  any  other  questions 
regarding  this  survey,  please  call  or  write  the  U.  S.  Bureau  of  Reclamation, 
Attention:   Ms.  Rosalie  Faubion,  at  the  above  address,  or  call  (209)  487-5138. 
For  the  hearing  Impaired,  call  (209)  487-5933. 


Sincerely, 


^^-^-^ 


William  H.  Luce,  Jr. 
Project  Superintendent 
Fresno  Office  (CVP) 

Enclosure  (In  Duplicate) 
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STATEMENT  OF  THE  AMERICAN  FARM  BUREAU  FEDERATION 
TO  THE  HOUSE  AGRICULTURE  SUBCOMMITTEE 
ON  DEPARTMENT  OPERATIONS  AND  NUTRITION 

U.S.  HOUSE  OF  REPRESENTATIVES 

REGARDING  H.R.  561,  THE  PRIVATE  PROPERTY 

RIGHTS  PROTECTION  ACT  OF  1993 

Presented  by 

Dean  R.  Kleckner,  President 
American  Farm  Bureau  Federation 

November  3, 1993 

The  American  Farm  Bureau  Federation  (AFBF)  is  the  largest  voluntary  membership 
agricultural  organization  in  the  country,  with  four  million  member  families  in  50  states  and 
Puerto  Rico.   Most  of  our  members  are  private  landowners.   We  appreciate  the  opportunity  to 
share  our  comments  on  H.R.  561,  the  Private  Property  Rights  Protection  Act  of  1993,  a  bill 
the  American  Farm  Bureau  Federation  strongly  suppons. 

We  consider  the  debate  over  the  right  to  own  and  use  private  property  as  one  of  the  most 
important  policy  debates  of  our  time.   It  is  at  the  very  foundation  of  our  economic,  political, 
social  and  religious  freedoms.   Without  the  right  to  use  the  firuits  of  our  productive  activity  to 
purchase  private  property  and  use  that  property  as  we  deem  of  value,  we  are  not  free  to 
pursue  to  the  fullest  extent  the  rights  guaranteed  in  the  Constitution. 

The  Constitution  of  the  United  States  guarantees  that  all  people  have  rights.  Ownership  and 
use  of  property  are  the  cornerstones  of  the  most  economically  successful  nation  in  the  world. 
The  cost  of  increased  government  regulations  on  die  right  to  use  private  property  is  having  a 
negative  impact  on  all  farmers  and  ranchers. 

The  economic  might  of  private  property  comes  ftom  the  powerful  incentives  from  ownership 
and  the  right  to  use  that  private  property.   Where  there  is  no  private  property  security,  there  is 
no  abundance.   The  former  USSR  is  the  most  vivid  example  of  this  fact. 

The  fact  that  this  hearing  even  needs  to  be  held  is  probably  a  good  indicator  that  problems 
exist  and  property  owners'  rights  are  being  infringed  upon.  It  is  a  sign  of  the  times  in  which 
we  live  that  thousands  of  "rights"  groups  exist  to  protect  real  or  imagined  rights.  The  federal 
government  goes  to  extreme  lengths  to  respond  to  virtually  all  those  groups.  Yet,  the  right  to 
own  and  use  private  property,  which  is  the  basic  building  block  for  economic  abundance  and 
social  harmony,  is  aggressively  savaged  by  the  federal  govemment  and  members  of  many  of 
those  "rights"  groups. 

The  provisions  of  H.R.  561  address  an  important  part  of  the  debate  over  die  right  to  use 
private  property.   By  requiring  federal  agencies  to  consider  the  impact  of  govemment 
regulations  on  reducing  the  use  of  private  property  by  the  owners  of  the  property,  this 
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legislation  makes  an  important  first  step  in  redefming  the  role  of  government  in  restricting  the 
use  of  property. 

The  bill  imposes  a  "stop  and  think"  requirement.  Government  agencies  must  consider  at  the 
outset  whether  their  proposed  actions  might  be  found  to  be  takings  under  the  Constitution. 
Currentiy,  federal  agencies  must  consider  this  issue  pursuant  to  Executive  Order  12630.  That 
order  requires  agencies  to  comply  with  guidelines  established  by  the  Attorney  General  that 
reflect  the  current  state  of  the  law  regarding  takings  and  just  compensation.  Its  goal  is  to 
minimize  unintended  takings  and  their  attendant  costs  to  the  government.  This  bill  adds  the 
force  of  law  to  the  executive  order's  requirements.     We  feel  the  executive  order  has  not  been 
rigorously  and  consistently  enforced.   It  also  establishes  an  enforcement  mechanism  to  ensure 
that  those  requirements  are  faithfully  carried  out.  While  we  believe  that  stronger  measures 
ultimately  are  necessary  to  protect  the  fundamental  rights  of  property  owners,  this  legislation 
is  an  important  first  step. 

The  Supreme  Court  has  held  that  regulatory  action  can  amount  to  a  "taking"  of  property.   In 
such  a  circumstance,  the  government  is  constitutionally  required  to  pay  just  compensation  to 
the  landowner.   In  order  to  vindicate  this  fundamental  constitutional  right,  however,  the 
property  owner  is  forced  to  institute  a  lengthy  and  costiy  lawsuit  against  the  government. 
The  landowner  must  then  prove  that  the  government  has  taken  private  property  for  public  use. 

Traditionally,  however,  eminent  domain  proceedings  require  the  government  to  prove  both  the 
public  interest  underlying  the  need  to  take  private  property  and  the  adequacy  of  compensation. 
By  abusing  the  regulatory  process,  government  agencies  have  reversed  traditional  litigation 
roles  and  imposed  on  landowners  the  obligation  (and  attendant  cost)  of  proving  a 
constitutional  violation. 

Permitting  this  state  of  affairs  to  continue  amounts  to  sanctioning  an  agency's  disregard  of  its 
constitutional  obligations.  The  U.S.  Supreme  Court  has  stated  that  the  Just  Compensation 
Clause  is  designed  "to  bar  the  government  from  forcing  some  people  alone  to  bear  public 
burdens  which,  in  all  fairness  and  justice,  should  be  borne  by  the  public  as  a  whole." 
(Armstrong  vs.  United  States.  364  U.S.  40,  49  (I960))  The  current  threat  of  takings 
accomplished  by  regulatory  measures  violates  this  fundamental  principle  in  two  ways:  by 
forcing  the  landowner  to  accept  the  loss  of  valuable  property  in  exchange  for  an  alleged 
public  benefit,  and  by  putting  the  onus  (and  cost)  of  proving  a  taking  on  the  shoulders  of  the 
individual  citizen,  rather  than  requiring  the  government  to  proceed  by  eminent  domain. 

Regulatory  takings  represent  a  vast  expansion  of  tfie  federal  government  The  private 
productive  sector  and  the  standard  of  living  of  all  citizens  cannot  grow  with  continued 
unbridled  federal  takings. 

Opponents  of  proposals  like  H.R.  561  often  complain  about  the  costs  that  could  be  imposed 
on  the  federal  government  if  such  legislation  becomes  law.  What  is  ignored  is  that  those 
costs  of  regulations  already  exist  and  are  bom  by  the  property  owners.  Those  who  support 
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further  government  "takings"  of  property  by  regulations  are  the  ones  transferring  costs  from 
themselves  to  property  owners. 

There  are  significant  costs  to  the  government  when  regulations  are  found  to  constitute  takings. 
Most  obviously,  the  government  must  pay  just  compensation  to  the  property  owner.  In 
addition  to  this  cost,  however,  the  government  must  expend  public  resources  defending 
takings  claims  brought  by  aggrieved  landowners.  Given  the  opportunity  to  consider  from  the 
start  the  questions  in  these  cases,  policymakers  likely  would  conclude  in  many  instances  that 
the  regulatory  purpose  could  be  accomplished  with  much  less  cost  than  by  running  afoul  of 
the  Fifth  Amendment.  Especially  in  today's  deficit-conscious  climate,  agencies  should  take 
care  to  minimize  the  possibility  of  unintended  costs  associated  with  government  action. 

The  effect  of  this  bill  will  be  to  ensure  that  regulation  or  other  government  action  is 
undertaken  only  after  careful  consideration  of  the  potential  expense  that  will  result  to  the 
public  if  the  action  is  later  determined  to  be  a  taking.  Since  such  consideration  should  cut 
down  on  challenges  to  governmental  actions  as  takings,  it  will  also  mean  the  government  will 
expand  fewer  resources  to  defend  its  actions,  since  the  takings  implications  will  have  been 
thought  through  more  carefully  at  the  outset 

It  is  important  to  note  that  this  bill's  requirements  are  procedural,  not  substantive.  The  bill 
itself  does  not  set  standards  for  when  compensation  is  required  and  thus  does  not  create  any 
additional  liability  for  the  government.  It  merely  requires  federal  agencies  to  consider 
carefully  the  consequences  of  their  actions  under  existing  constitutional  standards  developed 
by  the  Supreme  Court  and  lower  courts.  Consequendy,  this  bill  does  not  pose  a  threat  to  the 
U.S.  Treasury.  To  the  contrary,  it  will  pronaote  rational  and  careful  decision-making  by 
government  agencies  and  will  thus  prevent  or  reduce  unexpected  takings,  with  their  attendant 
unbudgeted  costs  to  the  Treasury. 

We  are  asking  that  the  original  check  on  government  power  that  the  founding  fathers  put  in 
the  Fifth  Amendment  be  honored.   We  are  simply  asking  for  a  clear  accounting  of  the  true 
costs  of  government  regulatory  action  and  proper  compensation  for  those  who  have  lost  value. 
Only  then  can  governments  and  the  people  who  elect  the  governments  have  a  clear 
accounting  of  the  true  costs  of  government  regulations. 

Truth  in  lending  laws  and  truth  in  advertising  laws  are  popular.  This  would  be  a  truth  in  cost 
of  govemment  regulations  law. 

Some  people  would  argue  that  we  must  choose  between  respecting  the  right  to  own  and  use 
private  property  and  a  cleaner  environment.  We  reject  that  "either/or"  approach.   We  need 
look  no  further  than  Eastem  Europe  and  the  former  Soviet  Union  to  see  the  horrendous 
pollution  problems  when  all  natural  resources  are  held  in  a  political  commons. 
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Environmental  quality  is  clearly  an  economic  good  with  associated  economic  costs.  We  know 
that  a  market  system  based  on  the  right  to  own  and  use  private  property  is  the  most  efficient 
in  using  resources  to  achieve  the  maximum  amount  of  benefit  at  the  lowest  possible  cost. 

Real  environmental  progress  can  only  be  made  through  use  of  the  powerful  incentives  of 
private  ownership  and  market  incentives  where  the  role  of  government  is  reduced  to 
determining  scientifically-based  standards  for  human  health  and  safety. 

The  wetiands  issue  represents  to  agriculture  the  epitome  of  the  worst  case  in  partial  and  total 
regulatory  takings  by  the  federal  government  without  compensation.   Regulations  have  been 
created,  not  to  protect  the  health  of  people  or  avoid  some  nuisance,  but  to  further  regulatory 
control  by  federal  bureaucrats  and  gain  some  perceived  environmental  benefits. 

Mr.  Chairman,  our  federal  regulatory  apparatus  is  clearly  out  of  control  and  getting  worse. 
We  have  law  by  rulemaking,  not  law  by  Congress.   We  must  bring  common  sense  back  into 
the  system  before  it's  too  late. 

This  bill  is  something  that  everyone  can  support  and  AFBF  does  support  H.R.  561.   It 
furthers  good  government  by  encouraging  careful  and  efficient  regulatory  measures.   It  will 
reduce  unbudgeted  drains  on  the  federal  treasury,  thus  avoiding  further  deficit-based 
government  spending.  Perhaps  most  importantly,  it  recognizes  that  government  must  respect 
the  rights  of  its  citizens. 
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Rancher 

on  behalf  of  the 

NATIONAL  CATTLEMEN'S  ASSOCIATION 

TEXAS  &  SOUTHWESTERN  CATTLE  RAISERS  ASSOCUTION 

TRANS  TEXAS  HERITAGE  ASSOCUTION 


Good  Morning.  My  name  is  Ben  Love.  I  am  a  cattle  producer  from  Marathon,  Texas. 
I  am  here  today  individually,  as  well  as  on  behalf  of  the  National  Cattlemen's  Association,  the 
Texas  &  Southwestern  Cattie  Raisers  Association  and  the  Trans  Texas  Heritage  Association.  I 
appreciate  the  opportunity  to  appear  before  the  Subcomminee  to  speak  about  the  need  for 
legislative  protection  of  property  rights  and  about  H.R.  561,  The  Private  Property  Protection 
Act  of  1993. 

The  National  Cattlemen's  Association  represents  more  than  240,000  beef  cattie 
producers  throughout  the  United  States  through  76  affiliates,  state  catUemen's  and  national 
breed  organizations.  The  Texas  &  Southwestern  Cattie  Raisers  Association  represents  more 
than  17,000  beef  cattie  producers  in  Texas  and  the  Southwestern  United  States,  virtually  all  of 
whom  are  dependent  upon  private  property  for  their  livelihoods.  The  Trans  Texas  Heritage 
Association  is  a  grassroots  organization  dedicated  to  the  protection  of  property  rights,  the 
viability  of  rural  communities  and  to  conservation.  Its  members  own  more  than  13  million 
acres  of  privately  owned  land. 

An  understanding  of  the  evolution  of  property  rights  and  the  role  they  have  historically 
played  in  America  is  a  necessary  preface  to  the  discussion  of  property  rights  and  property 
rights  legislation. 

At  the  time  the  Republic  was  formed,  private  property  rights  were  considered  among 
the  strongest  requisites  of  a  free  society.  The  Constitution  and  Bill  of  Rights  evidence  the 
fiamer's  intent  to  create  a  lasting  document  diat  would  guarantee  the  rights  of  citizens  to  be 
secure  in  their  use  and  enjoyment  of  their  private  property  and  would  preclude  the  use  of 
government  power  to  curtail  these  essential  rights. 

The  early  judicial  decisions  reflect  an  understanding  of  the  ties  between  personal  liberty 
and  private  property  rights.  In  the  words  of  Supreme  Court  Justice  Joseph  Storey,  "The 
fundamental  maxims  of  a  free  government  seem  to  require  that  the  rights  of  personal  liberty 
and  private  property  rights  should  be  held  sacred."  Wilkinson  v.  Leland.  (1829). 

Indeed,  until  the  1930's,  property  rights  were  generally  upheld  by  the  courts  as  a 
foundation  of  freedom.  The  judiciary  was  consistent  in  finding  that  limitations  on  property 
rights  were  only  warranted  in  the  instance  of  public  necessity  and  then  only  when  just 
compensation  was  paid  to  the  property  owner. 

However,  in  the  1930's,  the  courts  began  a  departure  from  their  historic  views.  Since 
that  time,  we  have  wimessed  an  alarming  erosion  of  property  rights  by  legislative  bodies  and 
agencies  and  the  erosion  has  been  largely  condoned  by  the  courts.  This  trend  has  given  rise  to 
the  growing  national  debate  over  property  rights  and  is  now  discussed  daily  in  almost  every 
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community  in  America.  Sometimes  it  is  discussed  in  terms  of  property  rights,  sometimes  as 
governmental  over-regulation,  and  now  frequently,  in  terms  of  regulatory  takings.  The 
tendency  of  government  agencies  to  impose  excessive  regulation  on  all  types  of  private 
property  is  resulting  in  diminished  property  rights,  higher  production  costs,  and  greater  public 
resentment. 

Unnecessary  regulation  is  all  too  often  counterproductive.  Nothing  demonstrates  this 
better  than  the  failed  central  planning  in  Eastern  Europe  and  the  former  Soviet  Union.  We  are 
all  aware  of  the  disastrous  environmental  conditions  and  food  shortages  that  were  the  result  of 
that  over-regulated  central  planning  process. 

Land  use  regulatory  regimes  such  as  endangered  species  protection,  wetlands 
protection,  open  space  preservation,  greenbelts,  coastal  zone  protection  and  zoning  all  impact 
property  rights.  The  mandates  of  these  regimes  force  property  owners  to  give  up  some  of  their 
rights  for  the  good  of  society.  However,  the  affected  property  owners  are  forced  to  bear  the 
direct  cost,  not  society  as  a  whole. 

In  the  Hill  Country  of  Central  Texas,  land  values  have  plummeted  because  of  the 
application  of  the  Endangered  Species  Act  (ES  A).  Ash  juniper,  an  unproductive  and  invading 
form  of  brush,  is  the  biological  habitat  for  two  birds  listed  under  the  Endangered  Species  Act 
Landowners  arc  told  that  they  cannot  remove  this  brush  from  their  property  without  exposure 
to  criminal  and  civil  liability  under  the  ES  A.  There  is  no  clear  definition  of  exacdy  what 
geographic  areas  are  covered,  nor  how  much,  if  any,  juniper  can  be  removed.  One  rancher 
received  a  letter  from  the  U.S.  Fish  and  Wildlife  Service  threatening  federal  prosecution  for  the 
continued  removal  of  brush  along  a  fencerow.  If  a  livestock  producer  cannot  maintain  his 
fences  and  keep  his  livestock  contained,  how  can  he  remain  in  business?  Deprived  of  the  ability 
to  secure  his  livestock  or  to  clear  encroaching  brush  from  his  property,  a  portion  of  the  owner's 
right  of  use  of  his  property  is  taken  from  him. 

As  the  distinguished  members  of  this  subcommittee  know,  beef  cattle  production  is 
extremely  capital  intensive,  as  is  every  other  form  of  agriculture  in  America.  Uncertainty  about 
permissible  land  uses  results  in  declining  land  values  and  declining  land  values  cause  lenders  to 
shy  away  fixim  operating  and  long-term  loans  secured  by  a  mortgage  on  the  land.  Like  most 
businesses,  agriculture  just  does  not  work  well  without  adequate  financing. 

The  unfortunate  Hill  Country  scene  is  being  played  and  re-played  in  every  comer  of  the 
nation.  This  is  sometimes  due  to  endangered  species,  wetiands,  open  space  requirements, 
coastal  zone  restrictions,  and  an  endless  cascade  of  other  land  use  regulations.  The  ultimate 
cost  falls  upon  the  American  consumer.  At  some  point,  American  agriculture  will  be  unable  to 
provide  the  safest  and  most  abundant  food  supply  for  the  lowest  percentage  of  disposable 
income  in  the  world. 
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I  do  not  intend  to  imply  that  the  protection  of  the  environment  is  not  a  worthy  goal.  If 
that  is  the  national  policy,  and  it  should  be,  then  that  is  fine.  However,  individual  property 
owners  should  not  be  required  to  foot  the  bill  by  a  forced  sacrifice  of  their  property  use  and 
value.  This  cost  should  be  bom  by  society  as  a  whole,  meaning  that  the  government  should 
compensate  for  its  actions  which  deprive  its  citizens  of  their  property  rights,  or  else  it  should 
seek  alternatives  which  will  accomplish  the  public  goal  without  creating  individual  sacrifice.  It 
is  plain  wrong  for  a  government  agency  to  prohibit  property  owners  from  using  their  property 
for  the  reasonable,  productive  uses  for  which  it  is  suited  unless  the  agency  is  willing  to  pay  for 
the  value  it  has  taken.  It  is  one  thing  to  regulate  and  prosecute  a  midnight  dumper  for 
disposing  of  hazardous  chemicals  in  a  river  or  stream,  but  quite  another  thing  to  prohibit  a 
rancher  from  clearing  unproductive  brush  on  his  own  land  because  that  brush  might  provide 
nesting  for  a  threatened  bird. 

Federal  wetland  policy  has  now  been  extended  far  beyond  WET-lands,  much  less  bogs, 
marshes,  swamps,  estuaries  and  bays.  It  does  not  take  much  WET  to  be  a  wetland.  In  a 
criminal  case  involving  an  alleged  wedand  violation  a  couple  of  years  ago,  the  federal 
prosecutor  admitted  that  had  the  site  in  question  been  a  baseball  diamond,  a  batter  knocking 
dirt  off  his  cleats  would  be  in  technical  violation  of  Section  404  of  the  Clean  Water  Act! 

Agriculture  is  not  the  most  profitable  business  in  America  today.  The  typical  farm  or 
ranch  today  is  a  Mom  and  Pop  operation,  with  the  kids  carrying  their  share  of  the  load.  It  is 
extremely  capital  intensive  and  farmers  and  ranchers  are  always  at  the  mercy  of  unpredictable 
weather  and  markets.  Even  at  today's  low  interest  rates,  many  could  sell  out  and  earn  as  much 
through  passive  investments. 

So  why  do  we  continue?  One  of  the  most  important  reasons  is  our  ties  to  the  land,  and 
along  with  that  goes  the  right  to  responsibly  use,  manage  and  enjoy  our  land  as  we  deem 
proper.  We  should  be  able  to  do  this  unhampered  by  endless  regulations  imposed  by 
bureaucrats  who,  in  most  cases,  are  unfamiliar  with  the  land  and  land  use  they  are  regulating. 
No  other  agricultural  incentive  is  as  powerful  as  the  land  itself.  What  we  do  in  agriculture  is 
manage  renewable  natural  resources  on  the  land  we  love  and  cherish.  If  agriculture  loses  the 
private  property  incentive,  it  is  a  sure  bet  our  children  will  increasingly  seek  other  professions. 
In  fact,  agriculture  is  already  losing  far  too  many  of  its  children  to  the  cities.  We  must  stop  this 
trend  if  we  are  to  continue  to  be  the  breadbasket  of  not  only  the  nation,  but  the  world. 

Perhaps  James  Madison  said  it  best  in  the  Federalist  Papers,  "In  framing  a  government 
which  is  to  be  administered  by  men  over  men,  the  great  difficulty  lies  in  this:  you  must  first 
enable  the  government  to  control  the  governed,  and  in  the  next  place  oblige  it  to  control  itself." 
Madison  and  the  other  ft^mers  always  feared  that  government  would  fail  to  restrain  its  powers 
over  the  people. 
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The  concept  of  "takings"  is  based  on  the  Fifth  Amendment.  The  "Takings  Clause"  says, 
"....nor  shall  private  property  be  taken  for  public  use  without  just  compensation."  There  is  no 
questions  that  propeny  "taken"  for  public  use  in  fee  title  by  govemment  requires  compensation 
to  the  owner.  The  problem  comes  with  regulatory  takings  which  seldom  take  more  than  a  few 
of  the  sticks  at  a  time  out  of  the  proverbial  bundle  of  rights. 

Seattle's  "Green  Belt  Ordinance"  provides  a  microscopic  example  of  what  many 
agencies  of  the  federal  govemment  are  now  employing.  For  some  time  the  City  of  Seattle  was 
intent  upon  purchasing  green  belts  for  the  public  purpose  of  preserving  open  space.  The 
program  worked  well  until  the  city  coffers  ran  short  of  money.  The  financial  problem  was 
solved  by  the  simple  passage  of  an  ordinance  prohibiting  land  clearing  within  certain  designated 
areas.  That  action  pretty  much  accomplished  the  same  purpose  at  no  direct  cost  to  the  City 
Fathers,  but  what  about  the  property  owners  who  lost  the  right  to  build  on  their  own  property? 
To  them,  the  cost  was  enormous.  Agencies  of  the  federal  govemment  have  now  adopted  the 
Seattle  approach  across  America.  In  effect,  the  govemment  is  stealing  more  land  than  it  could 
ever  hope  to  pay  for. 

Our  govenunent  does  not  seize  factories  and  equipment  even  in  wartime  emergencies. 
What  if  die  federal  government  had  seized  fighter  aircraft  and  their  pnxiuction  lines  from 
McDonald-Douglas  during  Operation  Desert  Storm  to  serve  the  public  purpose?  America 
would  not  have  stood  for  it  Seizing  the  productive  use  of  a  person's  land  in  peacetime  without 
compensation  through  regulation  is  no  different.  It  is  outrageous. 

As  late  as  1922,  the  Supreme  Court  still  recognized  the  absolute  bedrock  principle  of 
takings  law:  "The  general  rule,  at  least  is  that  while  property  may  be  regulated  to  a  certain 
extent,  if  regulation  goes  too  far,  it  will  be  recognized  as  a  takings."  (Pennsylvania  Coal 
Companv  v.  Mahan).  Thereafter,  the  judiciary  began  to  wander  on  the  takings  issue.  By  1978, 
the  status  of  takings  was  in  complete  disarray  when  Justice  Brennan  threw  up  his  hands  and 
said  he  was,  "unable  to  develop  any  'set  formula'  for  determining  when  'justice  and  fairness' 
require  that  economic  injuries  caused  by  public  action  be  compensated  by  govemment,  rather 
than  remain  disproportionately  concentrated  on  a  few  persons."  (Pennsylvania  Central 
Transportation  Company  v.  Citv  of  New  York).  This  resulted  in  a  ad  hoc  approach  which  left 
property  owners  adrift  in  a  sea  of  increasing  regulation.  Worse  yet,  for  almost  a  decade,  the 
Court  merely  avoided  the  takings  issue. 

Although  the  Court  has  recently  reviewed  several  significant  takings  cases  including 
Lucas  V.  South  Carolina  Coastal  Council,  tiie  'set  formula'  for  partial  regulatory  takings  has  still 
not  been  developed.  The  Lucas  case  provides  a  clear  re-affirmation  at  one  end  of  the  spectrum 
that  govemment  deprivation  of  aU  of  die  use  of  one's  property  will  constitute  a  taking  as 
contemplated  by  the  Fifth  Amendment.  However,  the  realm  of  jMlial  takings  remains  unclear, 
and  this  unfortunately  is  die  area  where  most  regulatory  takings  controversies  occur.  The 
Private  Property  Protection  Act  of  1993  will  provide  immense  help  in  this  area  because  it  will 
require  the  agencies  to  consider  the  takings  implications  of  their  actions  before  engaging  in 
activities  that  could  result  in  money  judgments  against  the  United  States  for  takings.  Even  in 
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the  absence  of  a  'set  formula'  for  partial  takings,  takings  judgments  against  the  U.S.  exceed  one 
billion  dollars! 

Simply  put,  it  is  the  duty  of  government  to  protect  its  citizens.  That  includes  the 
protection  of  their  property  rights  as  much  as  it  includes  protection  from  invasions  by  foreign 
nations.  By  and  large,  the  burden  has  rested  upon  the  property  owner  to  assen  his  property 
rights  protection  under  the  Fifth  Amendment  when  government  action  resulted  in  abuse. 
However,  the  legal  costs  associated  with  a  takings  case  today  were  unimaginable  at  the  time 
the  Fifth  Amendment  was  written.  Litigation  costs  in  takings  cases  typically  range  from  a 
minimum  of  $50,000  up  to  $500,000  and  more.  This  plainly  places  the  relief  afforded  by  the 
Constitution  out  of  the  reach  of  most  Americans  and  is  the  chief  reason  so  few  takings  cases 
reach  the  Supreme  Court  Besides,  citizens  under  our  form  of  government  should  not  have  to 
"sue  for  their  rights."  Government  agencies  should  respect  those  rights  without  being  ordered 
to  do  so  by  the  courts. 

As  unbridled  regulatory  takings  increase,  individual  freedom  diminishes.  As  restrictions 
on  private  property  increase,  human  nature  drives  property  owners  to  create  new  ways  to 
avoid  those  restrictions.  Hence,  more  restrictions  and  more  enforcement.  A  case  in  point  is 
again  the  Texas  Hill  Country.  A  recent  article  in  the  Austin  American  Statesmen  announced 
that  the  U.S.  Fish  and  Wildlife  Service  is  sending  more  special  agents  to  Austin  to  enforce  die 
Endangered  Species  Act  land  use  restrictions. 

Something  must  be  done,  as  Madison  said,  to  oblige  government  to  control  itself, 
because  today  most  of  us  cannot  afford  the  steep  cost  of  the  remedy  he  and  the  other  framers 
designed  H.R.  561  takes  a  sensible  approach  to  providing  Americans  relief  from  government 
agencies  that  have  almost  become  immune  to  the  consequences  of  the  Fifth  Amendment 

This  bill  does  not  impose  any  great  burdens  on  the  agencies.  It  only  says  they  must 
"look  before  they  leap"  and  be  mindful  of  the  rights  of  the  citizens  they  serve.  Surprisingly, 
even  the  agencies  themselves  do  not  believe  the  passage  of  H.R.  561  would  slow  down  the 
regulatory  process.  The  Environmental  Protection  Agency,  the  Departments  of  Agriculture 
and  Interior,  the  Army  Corps  of  Engineers  and  the  Department  of  Justice  are  all  on  record 
saying  that  this  type  of  legislation  would  not  create  additional  burdens  for  agencies. 

Opponents  of  the  Private  Property  Protection  Act  of  1993  might  contend  that  such 
property  rights  protection  should  come  via  amendments  to  any  specific  environmental  laws  that 
have  caused  an  erosion  of  property  rights  such  as  the  Endangered  Species  Act  and  the  Clean 
Water  Act  However,  takings  implications  do  not  begin  and  end  with  environmental  laws. 
Many  federal  laws  dealing  with  highway  construction,  dams,  historical  and  archeological  sites, 
military  operations  and  coundess  other  subjects  likewise  pose  takings  threats.  It  would  be 
impossible  to  amend  each  and  every  law  to  eliminate  the  likelihood  of  takings. 
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The  majority  of  privately  owned  land  in  America  is  in  agricultural  production  with  some 
635  million  acres  of  privately  owned  and  managed  pasture,  range  and  haylands.  The 
Administration  recently  stated  that  approximately  75%  of  all  wetlands  in  the  country  are  on 
privately  owned  land.  Additionally,  biological  habitat  for  endangered  or  threatened  species  is 
well  on  its  way  to  encompassmg  almost  all  the  private  land  in  America.  The  Lucas  Court  did 
clarify  one  very  important  thing  however.  The  Coun  said,  "[Regulations]  requiring  land  to 
be  left  substantially  in  its  natural  state,  carry  with  them  a  heightened  risk  that  private 
property  is  being  pressed  into  some  form  of  public  service  under  the  guise  of  mitigating 
serious  public  harm."  Hence,  the  risks  of  takings  is  perhaps  more  intense  today  than  possibly 
ever  before  and  the  need  for  legislation  like  the  Private  Property  Protection  Act  is 
imprecedented. 

Because  American  agriculture  is  so  tightly  tied  to  property  rights,  it  is  difficult  to 
imagine  any  other  committee  in  the  House  of  Representatives  that  should  have  a  keener 
interest  in  legislation  that  affects  property  rights.  The  House  Agriculture  Committee  should 
aggressively  seek  jurisdiction  over  all  bills  which  could  have  an  impact  whatsoever  on  property 
rights  or  property  owners.  The  future  of  America  and  American  agriculture  is  at  stake.  Thank 
you  for  giving  me  the  opportunity  to  speak  to  you  today. 
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Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  Robert 
Vanwinkle.  I  am  Chairman  of  the  Board  of  the  Farm  Credit  Bank  of  Texas. 
We  provide  credit  for  more  than  52,000  farmers,  ranchers,  rural 
homeowners  and  agribusinesses  in  Alabama,  Louisiana,  Mississippi,  New 
Mexico,  and  Texas.  I  operate  a  dairy  farm  near  Sulphur  Springs,  Texas. 

I  congratulate  you,  Mr.  Chairman,  for  holding  these  hearings  on  H.  R. 
561 .  And,  I  thank  you  for  the  invitation  to  testify  today.  Many  times,  the 
effects  that  environmental  and  government  regulations  have  on  our 
borrowers  —  and,  consequently  on  us,  as  their  lender  ~  are  not  considered 
when  property  rights  issues  are  discussed. 

Yet,  as  I  will  emphasize  in  this  testimony,  we  are  vitally  concerned 
with  and  affected  by  property  rights.  We,  in  fact,  have  become  so 
concerned  over  the  past  several  months,  that  the  Farm  Credit  Bank  of  Texas 
and  its  affiliated  Federal  Land  Bank  Associations  and  Production  Credit 
Associations  have  taken  a  leadership  role,  doing  all  that  we  can  to  protect 
the  property  rights  of  farmers  and  ranchers. 
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Recent  events  right  in  our  own  backdoor  in  Austin,  Texas,  have 
brought  home  clearly  to  us  the  potential  seriousness  surrounding  property 
rights  issues. 

In  Travis  County,  where  the  bank's  headquarters  is  located,  a  habitat 
conservation  plan  called  the  Balcones  Canyonlands  Conservation  Plan  has 
received  considerable  attention  in  recent  months.  Western  Travis  County 
and  all  of  the  Central  Texas  Hill  Country  are  supposed  to  be  prime  habitat 
for  two  endangered  songbirds  and  five  cave  beetles. 

According  to  the  Travis  Central  Appraisal  District,  property  owners 
in  this  region,  primarily  west  of  Austin,  saw  their  1991  property  values 
plummet  by  more  than  358  million  dollars  since  this  area  was  targeted  as 
habitat.  Residents  in  this  area  are  stymied  to  build  so  much  as  a  fence  on 
their  land,  without  going  through  a  costly,  lengthy  and  complicated 
regulatory  approval  process.  Though  many  would  like  to  sell  and  move  to 
less  restricted  property,  there  are  few,  if  any,  buyers.  And,  their  lenders  are 
left  holding  mortgages  that  are  near  worthless  in  value. 

The  seriousness  of  property  issues  for  our  stockholders  and  borrowers 
was  apparent  following  the  1993  legislative  session  in  Texas.  A  bill  was 
passed  that  limited  use  of  the  Edwards  Aquifer  to  protect  basically  two 
minnows  and  a  plant  known  as  Texas  Wild  Rice. 

The  bill  limited  a  farmer's  ability  to  pump  ground  water  from  the 
Aquifer.  This  practice  had  historically  been  a  vested  property  right  giving 
value  to  the  land  and,  in  turn,  creating  collateral  on  which  our  loans  were 
based.  Now,  we  must  reexamine  these  loans  to  determine  if  they  are 
undercol  lateral  ized  due  to  the  new  regulation. 

Another  more  recent  property  rights  issue  of  major  concern  to  us  is 
the  National  Biological  Survey  (NBS).  The  NBS  has  the  potential  to 
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impose  onerous  land  use  restrictions  and  regulations  on  landowners, 
ultimately  threatening  the  safeness  and  soundness  of  the  financial 
institutions  that  depend  on  those  individuals  to  repay  their  loans.  I  thank 
this  committee,  however,  both  collectively  and  individually,  for  the 
significant  modifications  you  supported  as  the  Biological  Survey  was 
passed  by  the  House.  Your  individual  votes  showed  that  you,  too,  are 
proponents  of  landowners'  rights. 

I  mention  these  three  examples—the  Balcones  Plan,  the  Edwards 
Aquifer  legislation,  the  Biological  Survey—to  point  out  that  property  rights, 
indeed,  are  being  threatened. 

The  terms  property  rights  and  property  control  are  synonymous. 
Property  rights  are  the  ability  of  the  individual  to  exercise  control  over  his 
property.  When  control  over  one's  property  is  transferred  by  regulation  or 
law  to  the  government,  the  productive  capacity  of  private  property  decreases 
and  the  value  of  the  property  itself  is  reduced.  It  logically  follows  that  if  the 
value  of  the  property  is  reduced,  any  financial  assets  collateralized  by  that 
property  diminish  in  value  accordingly.  Thus,  our  concern. 

As  a  single  industry  lender,  our  only  business  is  providing  credit  to 
agriculture  through  our  affiliated  Federal  Land  Bank  Associations  and 
Production  Credit  Associations.  Our  52,000  borrowers  have  pledged 
approximately  20  million  acres  of  land  in  Alabama,  Louisiana,  Mississippi, 
New  Mexico  and  Texas  as  collateral  for  loans.  Any  threat  now  or  in  the 
fiiture  to  property  is  a  threat  to  the  very  core  of  our  financial  institutions. 

As  a  member  of  the  bank's  board  of  directors,  I  hold  a  confidence  or 
trust  —  a  fiduciary  responsibility  —  to  our  stockholders  to  maintain  a  viable 
financial  institution. 
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Issues  that  threaten  the  property  rights  of  our  borrowers  could  cause 
us  to  suddenly  find  ourselves  severely  undercollateralized  and  at  risk  of 
losing  millions  of  dollars  in  loan  defaults  by  borrowers  who  no  longer  can 
produce  a  living  from  their  land.  In  addition,  threats  to  property  rights 
make  it  increasingly  difficult  to  place  a  value  on  land  being  used  as 
collateral. 

Land  that  is  fiilly  productive  today  may  be  severely  restricted  from 
use  at  some  point  during  the  life  of  the  loan,  the  terms  of  which  can  extend 
for  35  years.  Thus,  in  time,  the  availability  of  agricultural  credit  could  be 
lessened. 

In  addition,  we  anticipate  that  if  these  regulatory  challenges  continue, 
our  credit  institution  will  be  required  to  set  aside  additional  loan  loss 
reserves  in  preparation  for  defaults.  As  you  are  aware,  increased  loan  loss 
reserves  represent  increased  interest  rates  to  America's  farmers  and 
ranchers. 

The  Farm  Credit  System,  since  its  inception  75  years  ago,  has 
depended  on  the  Fifth  Amendment  of  our  Constitution  for  assurance  that  no 
property  shall  be  taken  without  due  process  of  law;  nor  shall  any  property 
be  taken  for  a  public  use  without  just  compensation.  H.R.  561  is  a  step  in 
the  right  direction  and  upholds  that  Constitutional  guarantee  that  farmers' 
property  rights  will  not  be  trampled  by  government  regulations. 

Private  ownership  of  property  has  always  been  the  cornerstone  of  our 
free  enterprise  system.  Property  ownership  and  property  control  have 
provided  the  incentives,  that  produced  the  goods,  that  paid  the  taxes,  that 
created  the  jobs,  that  made  our  nation  great.  It  is  this  same  property 
ownership  and  control  that  has  enabled  us  to  provide  agricultural  credit 
across  this  nation. 
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Mr.  Chairman,  we  encourage  and  support  the  passage  of  H.  R.  561 . 
We  believe  Federal  agencies,  at  the  very  minimum,  should  be  required  to 
assess  whether  or  not  their  regulations  would  result  in  a  taking  of  private 
property.  We  would  also  encourage  your  support  of  compensation  to  those 
landowners  should  any  private  property  be  taken. 

Thank  you  for  this  opportunity.  I  will  be  glad  to  try  and  answer  any 
questions  you  may  have. 


Attachment:  Economics  of  the  Anti-Livestock  Movement 
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It  is  a  coninion  axiom  of  history  thai  the 
strength  of  a  nation  or  society  paraileb  the 
strength  of  its  financial  assets.  Slated  another 
way,  the  wealthier  the  nation  the  more  it  can 
afford  a  strong  military,  advanced  educational 
system,  technology,  sophisticated  health  Care, etc. 
This  is  the  reason  nations  and  their  governments 
compete  for  wealth  through  trade  and  coininerce. 
Some  achieve  it,  others  do  not.  Those  who 
develop  a  strong  financial  asset  base  usually 
emerge  as  world  powers.  Those  who  do  not 
generally  decline  to  the  status  of  third  world 
nations. 

Tlie  financial  structure  of  a  nation  can  be 
measured  in  three  broad,  general  categories. 
Liquid  financial  assets  or  in  general  terms ,  money, 
make  up  the  first  category.  Long  term  financial 
assets  such  as  long  term  loans  or  long  term 
government  bonds  make  the  second  category.  The 
third  category  are  short  term  financial  assets. 
These  include  short  term  credits  and  government 
treasury  bills  of  short  maturity. 

I  have  addressed  these  categories  in 
modern  day  terms,  but  a  review  of  history  shows 
that  nations  and  .societies  from  the  begiiuiing  have 
measured  their  wealth  and  power  by  some 
variation  of  this  same  three-faceted  standard. 
Man,  from  the  outset  of  civilization,  has  depended 
upon  some  form  of  liquid  assets,  some  fonn  of 
long  term  credits  or  borrowing  and  some  form  of 
shon  term  borrowing.  This  concept  is  so 
indigenous  to  the  human  experience  that  even 
primitive  societies  utilize  some  form  of  money,  if 
it  is  nothing  more  than  sea  shells.  Rules  for  the 
lending  and  borrowingof  assets  over  short  or  long 
periods  exist  in  the  simplest  of  cultures     Severe 


penalties  are  often  enforced  for  the  violation  of 
those  rules. 

Upon  what  are  these  financial  assets 
based?  We  know  they  are  an  expression  of  a 
nation's  wealth  or  lack  of  it.  But  what  creates  thai 
wealth?  Only  when  we  understand  these  concepts 
can  we  take  the  necessary  actions  to  insure 
continued  prosperity  and  well  being.  By  not 
understanding  these  concepts  we  as  a  society  run 
the  risk  of  leaving  the  foundations  of  our  nation's 
economy  unguarded  and  subject  to  damage  or 
destruction  by  those  who  have  always  envied  and 
hated  us  for  our  prosperity. 

LIQllD  ASSETS 

Money  in  the  classic  sense,  must  exhibit 
four  main  attributes.  It  must  be  readily  acceptable 
by  the  members  of  society.  It  must  have  intrinsic 
value,  must  be  durable  and  must  be  scarce.  Gold 
and  silver  have  traditionally  been  used  as  money 
because  they  fulfill  these  requirements.  Gold  and 
silver  are  readily  acceptable  by  the  members  of 
society.  They  have  intrinsic  value,  aredurableand 
are  scarce  enough  to  make  them  difficult  but  not 
impossible  to  obtain. 

Gold  and  silver  are  considered  hard 
money.  A  society  which  has  an  adequate  supply 
of  hard  money  in  a  free  market  usually  has 
substantial  control  of  its  government.  When  the 
citizens  of  a  nation  control  the  wealth,  government 
must  depend  on  the  same  citizens  for  money  to 
0|>eraic  A  government  which  must  ask  its 
citizens  for  financing  will  be  more  likely  to  listen 
to  its  citizenry  in  conducting  the  affairs  of  state. 
A  cotnmon   attribute  of  strong   free  societies 
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ihrnughoiit  history  has  been  the  nvailahiliiy  of 
liard  money  to  tlie  broad  majority  of  if.  citizenry. 

Another  way  to  cmphasiize  tlie  importance 
of  hard  money  n,  to  view  the  paiteni  of  subversion 
used  so  sutccssfully  throughout  history  by  tliose 
who  would  destroy  free  societies.  Tliis  scenario  is 
not  liitiiied  to  modem  titnes.  The  oft  repeated 
subversion  of  govenunents  practiced  by 
conunuriist  movements  over  the  past  century  and 
a  half  is  a  vrvid  case  in  point. 

The  collapse  of  governnieiils  under 
socialist  pressure  from  the  period  of  socialist 
revolution  in  the  German  Palatinate  through  the 
collapse  of  Czarist  Russia  and  Nationalist  China, 
to  the  Sandinista  revolution  in  Nicaragua  all 
exhibit  some  variant  of  the  attack  on  hard  money. 

The  object  of  these  attacks  is  to  take 
power  from  individuals  and  place  power  in  tlie 
hands  of  centralized  govenuncnt.  If  a  society  can 
be  convinced  to  exchange  their  hard  money  for 
currency  which  hx";  no  intriruic  value  the  process 
of  control  is  well  on  its  way. 

Currency  which  is  not  redeemable  in  gold 
and  silver  or  something  with  intrinsic  value  is 
money  only  because  the  government  says  it  is 
money.  It  is  money  because  of  government  "flat. " 
Hence,  the  name  for  noil  redeemable  paper 
motley,  "fiat  money."  If  money  has  value  only 
because  the  governnient  says  it  has  value,  its 
purchasing  power  can  also  be  reduced  or 
eliminated  by  government  fiat.  The  ability  of 
government  to  completely  control  the  money 
supply  is  an  essential  prelude  to  transfer  of  power 
from  the  citizens  to  a  central  authority.  It  is  a 
major  step  toward  tlie  demise  of  a  free  people. 
Communist  overthrow  of  elected  goveriunents 
have  all  utilized  some  variant  of  a  fiat  money 
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The  United  States  began  a  major  departure 
from  hard  money  with  the  gold  exchange  act  of 
1921.  Some,  but  not  all  gold  certificates  were 
redeemable  in  gold  under  that  act.  A  certain 
amount  of  Hat  money  had  been  createdsincc  there 
were  more  gold  certificates  than  gold.  In  1934  the 
United  States  totally  departed  from  gold  as  hard 
money  for  the  citizenry.  The  gold  witidow 
rcinained  of)en  for  foreigners  until  1973  whcti  it 
too  was  closed.  Silver  money  and  silver 
certificates  were  still  common  currency  in  the 
United  Slates  until  1965.  In  1965,  the  federal 
reserve  note  completely  replaced  the  la.st  vestiges 
of  hard  money  in  the  United  States.  Since  then  the 
United  States  has  been  on  a  "fiat "  money  standard . 
Our  federal  reserve  notes  have  no  intrinsic  value. 
If  the  government  were  to  declare  them  obsolete  a 
one-hundred  dollar  federal  reserve  note  would  not 
purchase  a  scrap  of  bread. 

LONG  TERM  ASSETS 

The  second  broad  category  of  financial 
assets  we  referenced  were  long  tenn  financial 
a.5scts.  We  cited  as  examples  long  term  loans  and 
long  term  treasury  bonds.  There  are  a  host  of 
other  instrumenLs  that  also  fall  in  the  category  of 
long  tenn  financial  assets.  In  this  discussion  we 
are  only  trj-ing  to  acquaint  ourselves  with  where 
these  financial  assets  derive  their  value  so  we  will 
riskoversimplificationofthe  issues  in  an  effort  to 
achieve  a  broad  understanding  of  a  very  vital 
premise.  If  we  are  going  to  protect  our  strengths 
wc  must  protect  our  financial  assets.  We  need  to 
know  where  these  financial  a-sseis  derive  their 
value. 

All  short  and  long  term  financial  assets 
derive  their  value  from  private  property.  Before 
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credit  can  be  represented  in  tlie  form  of  a  hank 
loan  there  must  exist,  somewhere,  something  of 
real  value  to  eollaleralize  that  asset.  From  the 
beginning  oftime,  if  one  person  extended  credit  to 
another  he  wanted  to  be  assured  of  recapturing  tlie 
value  loaned  in  case  the  borrowercould  not  repay 
htm  Collateral,  or  in  other  words,  private 
property,  is  demanded  to  support  loans  as  a 
protection  to  the  lender.  The  collateral  base  for 
virtually  all  lonj;  lenn  fmancial  a.ssets  is  private 
real  property. 

People  often  wonder  at  the  "German 
miracle."  Several  limes  in  the  last  century  and  a 
half,  Germany  has  been  involved  indcbilitating.  if 
not  disastrous  military  ventures.  Yet  Gennany 
seems  to  quickly  recover  and  in  a  very  short  time 
emerge  again  as  a  world  economic  and  political 
power.  The  strotig  position  private  real  property 
plays  in  German  society  is  essential  to 
understanding  the  "German  miracle. " 

Conversely,  when  we  analyze  the 
subversive  attempts  of  Socialist  movements 
against  free  societies,  along  with  their  attacks  on 
hard  money,  we  see  a  parallel  attack  on  private 
real  property.  If  laws  protecting  private  property 
can  be  weakened,  the  value  of  the  property 
declines;  so  too  does  the  value  of  the  credit  or 
bond  which  is  collateralized  by  the  private  real 
property. 

As  government  regulations  increase,  the 
productive  capacity  of  private  property  decreases 
and  the  value  of  the  property  itself,  is  reduced  If 
the  value  of  the  property  is  reduced,  any  fmancial 
assets  collateralized  by  that  property  diminishes  in 
value  accordingly. 

Karl  Marx  considered  the  elimination  of 
private  property  key  to  the  establislunent  of  a 


socialist  govcrninenl.  There  was  good  reason 
behind  ihis  premise.  If  people  had  no  value  left  in 
their  property  thai  value  must  be  in  the  hands  of 
government.  The  terms  property  rights  and 
propenycontrol  are  synonymous.  Property  rights 
are  the  ability  of  the  individual  to  exercise  control 
over  his  property.  It  is  only  through  the  right  to 
control  the  use  of  property  that  the  individual  can 
make  the  properly  produce  value  or  wealth.  If 
control  over  one's  property  is  transferred  by 
regulation  or  law  to  the  government,  then  the 
ability  of  the  property  to  produce  wealth  is  also 
transferred  to  the  goveriunent.  Marx  was  right. 
The  elimination  of  private  property  is  e.ssential  if 
socialism  is  to  supplant  a  free  society. 

SHORT  TERM  A.SSETS 

While  long  term  fmancial  assets  are 
collateralized  largely  by  permanent  collateral 
assets  such  as  real  estate,  short  term  financial 
assets  are  largely  collateralized  by  non  permanent 
assets.  The  land  itself  provides  the  primary 
collateral  foundation  for  long  term  credits  but  the 
products  of  the  land  provide  the  primary  collateral 
foundation  for  short  tenn  credits. 

This  lakes  us  to  another  basic  concept  of 
economics.  "All  wealth  derives  from  agriculture 
ormining  "  Stated  another  way, all  wealthderives 
from  the  development  of  renewable  or  non- 
renewable resources.  Agriculture  products  are 
renewable.  They  continue  to  growyearafteryear. 
Minerals  on  the  other  hand,  are  non-renewable. 
Once  they  are  taken  from  the  land  there  is  no  way 
to  replace  them. 

Agriculture  products  are  perishable. 
Mineral  products  for  the  most  part,  are  non- 
perishable.  Agriculiureproductiononaconstantly 
renewable  basis  gives  value  to  agricultural  land. 
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Mineral  production  result.s  in  assets  in  the  way  of 
manulacmred,  products.  This  gives  value  to  the 
land  producing  the  minerals  and  value  to  the  land 
used  to  manufacture  the  products.  Even  energy 
products  gain  pennaneiicy  as  energy  expended  to 
produce  tangible  assets  is  in  fact  transfcrrcdto  and 
becomes  a  pan  of  the  asset.  Land,  or  real  estate, 
which  utidcrpins  long  lenii  financial  assets  has 
value  because  of  what  the  land  produces  in  (he 
form  of  perishable  renewable  products,  or  non- 
perishable,  non-renewable  products  and  by  the 
abilHy  of  land  to  enhance  the  utilization  of 
products  by  mankind. 

Perishable  agriculture  products  and  more 
perniaiienl  manufactured  products  provide  the 
collateral  underpinning  for  a  huge  segment  of  the 
short  term  financial  assets  the  typical  business 
man  and  consumer  depends  on. 

For  example,  the  largest  business  in 
California  measured  in  temis  of  revenues 
produced  is  agriculture.  It  is  bigger  than  the 
aerospace  industry  and  the  high  tech  computer 
industry  of  Silicon  Valley.  It  is  bigger  than  oil 
and  gas  production.  It  is  bigger  than  mineral 
production,  in  wealth  produced.  The  same  is  true 
of  the  United  States  as  a  whole.  Agriculture  is  the 
biggest  business  in  the  United  States. 

The  largest  segment  of  California  and  the 
United  States  agriculture  is  livestock  production. 
Livestock  production  produces  more  wealth  for 
ournaiion  year  after  year  than  any  other  economic 
activity. 


lenewable.  If  its  annual  production  is  not 
consumed  by  animals  it  gucs  unused.  When 
unused  it  can  become  a  very  dangero\is  fire 
hazard.  The  domestic  cow  or  siiecp  perform  the 
almost  miraculous  fiuiction  of  converting  a 
hazardous  waste  product  to  wealth  with  minimal 
input  from  mankind.  If  there  is  forage  to 
consume,  man  only  has  to  allow  the  animal  to 
consume  it  and  wealth  is  produced. 

Domestic  livestock  production  has  been  a 
measure  of  national  wealth  since  ancient  limes.  It 
was  not  by  accident  that  ancient  Israel  -  a  major 
livestock  producing  nation  of  the  ancient  world  - 
chose  to  worship  a  golden  calf.  Domestic 
livestock  production  and  the  nation's  wealth  and 
status  in  the  world  community  have  always  been 
closely  entwined.  Livestock  as  a  producer  of 
wealth  is  intporiant  even  in  primitive  African 
tribes.  It  is  important  in  the  major  industrialized 
nj^tions  of  the  modern  world. 

Domestic  livestock  provide  the  collateral 
for  a  major  portion  of  the  short  term  financial 
a.s.sets  the  nation  relics  on  for  its  day  to  day 
business.  These  mortgages  on  perishable 
agricultural  coiiunodities  of  which  livestock  are 
the  most  dominant  are  termed  chattel  mortgages. 
Tliey  provide  a  very  vital  underpinning  of  the 
fmancial  stability  and  economic  health  of  our 
nation  It  should  come  as  no  surprise  that  the  third 
primary  target  of  those  who  would  destroy  free 
market  societies  is  domestic  livestock. 

CONCLUSIONS 


We  should  not  be  surjirised  at  this.  The 
domestic  ungulate  animal  such  as  the  cow  or 
sheep  plays  a  very  unique  role  in  the  human 
experience.  The  cow  or  sheep  cats  crude  cellulose 
material  in  the  form  of  forage   This  forage  is  also 


Recently,  I  gave  a  speech  to  a  mining 
association  reviewing  some  of  the  precepts 
presented  here.  .*ifier  the  talk,  a  geologist  related 
to  me  an  observation  he  had  made  in  Nicaragua 
iiiunediately    before  the   Sandinista    revolution 
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turned  violent.  Prior  to  the  actual  attack  on  tlie 
Don-coipmuni")!  citizens  the  Sandinistas  fanned 
throughout  the  countr)side  and  destroyed  all  the 
domestic  livestock  they  could  find.  The 
revolutionaries  were  following  up  tlieir  successful 
efforts  in  devaluing  private  real  estate  and 
debasing  the  money  supply.  A  review  of  socialist 
revolutioiv5  since  the  lime  of  the  French 
Revolution  shows  a  similar  pattern.  An  essential 
element  in  bringing  a  people  or  a  nation  down  is 
to  destroy  the  wealth  generating  capability  of  its 
domestic  livestock  base. 

If  we  take  the  environmental  community 
at  its  word,  its  goal  is  to  destroy  industrialized 
society.  We  can  then  understand  their  incessant 
demand  to  increase  the  regulatory  burden  on 
private  property.  We  can  understand  their 
unrelenting  efforts  to  convey  private  land  to  the 
central  government  under  the  guise  of 
preservation.  Current  figures  show  the  conversion 
of  private  land  to  govcnunent  ownership  is  at 
6,210  acres  a  day.  Current  lobbying  efforts  are 
working  to  add  a  billion  dollars  a  year  to  transfer 
more  private  lands  to  tlie  governments  already 
enormous  holdings.  Today  over  one-third  of  the 
land  area  in  the  United  .States  i<!  in  claimed 
government  ownership.  Private  property  owners 
of  the  other  two-thirds  are  seeing  their  lands 
devalued  at  an  ever  increasing  rate  under  the 
endless  deluge  of  enviroiunental  regulation. 
Increasingly  the  only  option  available  to  many 
land  owners  is  to  sell  to  an  enviromnental 
organization  which  then  conveys  the  land  to  tlie 
government,  or  they  can  abandon  their  property 
for  the  government  to  acquire  by  default. 

Domestic  livestock  are  under  endless 
assault  by  environmentalists.  "Red  meat  causes 
heart  attacks."  "Red  meat  is  responsible  for 
cholesterol  problems. "  "Cattle  arc  responsible  for 


global  wanning."  "Livestockdamage  wildlife  and 
fish  habitat."  "Livestock  destroy  archaeological 
sites."  "Livestock  diseases  threaten  wildlife 
population. "  All  of  these  accusations  are  untrue. 
The  truth  is  often  the  exact  opposite  of  what  the 
enviroiunentalist  say.  For  example,  studies  have 
shown  that  heavy  grazing  increases  the 
productivity  and  bio-diversity  of  rangelands. 

They  have  been  effective  though. 
Domestic  livestock  numbers  in  the  United  States 
have  diminished  drastically.  The  wealth  of  the 
nation  measured  in  short  term  financial  assets  has 
declined  as  the  collateral  base  for  (hose  assets  has 
withered  under  the  attack  of  those  who  despise  the 
free  market  society  and  the  free  people  who  have 
enjoyed  it. 

This  is  the  very  reason  actions  such  as 
Huge  V.  United  States  are  before  the  courts  today. 
Cases  such  as  this  provide  the  rallying  point  for 
those  who  want  to  fight  these  problems, but  do  not 
have  the  ability  to  file  a  separate  action  on  their 
own  Much  more  is  at  stake  than  the  survival  of  a 
remote  Nevada  ranch.  At  stake  is  whether  or  not 
the  conspiracy  to  destroy  the  economic 
underpinning  of  the  United  States  will  be  exposed 
before  it  is  too  late. 

This  also  explains  the  reason  for  the 
government  attempt  to  stop  discovery  agaiast  the 
Forest  Service  and  the  National  Wildlife 
Federation.  Discovery  in  Huge  has  already 
revealed  evidence  of  a  clear  co-operative  effort 
involving  members  of  Congress,  the  Forest 
Service,  and  the  National  Wildlife  Federation  to 
economically  destroy  every  range  operation  in  the 
eastern  United  States.  This  is  an  attack  based  on 
idealogy.nut  on  science.  It  is  an  attack  made  not 
for  the  environment  by  in  the  name  of  the 
environment. 
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The  question  is  clear.  People  are  rapidly 
being  forced,  lo  decide  whether  to  oppose  the 
efforts  of  those  who  would  destroy  the  last 
vestiges  of  constitutional  government  in  the 
United  States  and  the  principles  upon  which  it 
stajids ,  orio  submit  to  the  total  itarian  rule  of  those 
who  seek  to  destroy  our  heritage.  Those  of  you 
who  have  rallied  to  the  cause  through  Stewards  of 
the  Range  may  well  make  the  difference. 
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TESTIMONY 

OF  THE 

NATIONAL  HARDWOOD  LUMBER  ASSOCUTION 

ANDTHE 
AMERICAN  FOREST  AND  PAPER  ASSOCL^TION 

Good  morning,  I  am  Elizabeth  Pease,  Director  of  Public  Affairs  with  the  Nationzil 
Hardwood  Lumber  Association  (NHLA).   I  am  here  today  on  behalf  of  NHLA  and  the 
American  Forest  and  Paper  Association  (AFP A).   Our  two  associations  are  in  full 
support  of  H.R.  561,  "The  Private  Property  Rights  Act  of  1993"  sponsored  by 
Representative  Gary  Condit  (D-CA).   We  appreciate  the  opportunity  to  present  our 
testimony  before  the  Committee  today  and  encourage  the  Subcommittee  to  proceed 
expeditiously  to  enact  this  legislation. 

NHLA  is  a  national  nonprofit  association  composed  of  approximately  1,300  member 
firms  who  produce,  sell,  and  use  hardwood  lumber.  AFPA  is  the  national  forest  industry 
trade  association  representing  the  forest  land  managers,  solid  wood  producers,  and  pulp 
and  paper  manufacturers  in  the  United  States.    Member  companies  of  the  two 
associations  own  more  than  70  million  acres  of  private  forestland  and  supply  30%  of  the 
nation's  wood  products.   Our  companies  influence  the  management  of  and  process  the 
wood  products  from  an  additional  276  million  acres  of  forestland  held  by  private  non- 
industrial  landowners.   We,  therefore,  have  a  direct  and  substantial  interest  in  the 
Constitutional  protection  of  private  property  rights  that  are  addressed  by  H.R.  561. 

Our  two  associations  support  H.R.  561  primarily  because  it  attempts  to  integrate  the 
protection  of  the  environment  with  important  concerns  for  private  property  rights  and 
economic  development  early  on  in  the  rulemaking  process.    Integration  of  environment 
and  development  was  the  major  theme  of  the  United  Nation's  Conference  on 
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Environment  and  Development  (UNCED)  held  last  year  that  many  Members  of 
Congress  and  the  current  Administration  supported.  To  support  UNCED  and  be 
opposed  to  the  consideration  of  the  effects  of  government  regulation  on  private  property 
and  economic  development  embodied  in  H.R.  561  would  be  inconsistent. 

Greater  integration  of  economic  and  environmental  decisionmaking  should  result  in 
greater  consideration  and  protection  of  private  property  rights.   Our  member  companies 
have  made  substantial  investments  in  their  private  property  to  produce  commodities  that 
society  demands,  including  shelter,  personal  paper  products  and  renewable  wood  fuel. 
Forest  landowners  pay  taxes  on  the  land  and  expect  to  be  able  to  harvest  a  crop  of  trees 
at  the  end  of  the  rotation.   Increasingly,  government  regulations  in  the  name  of 
environmental  protection  are  resulting  in  the  partial  or  total  confiscation  of  the  value  of 
timber  and  forestland. 

We  are  concerned  that  private  property  rights  can  be  infiringed  upon  and  confiscated 
through  single  objective  or  overzealous  federal  agency  regulations.     Current  regulations 
focused  on  protecting  threatened  and  endangered  species  are  creating  a  disincentive  to 
long-term  forestry  investment.   A  balanced  approach  that  provides  both  economic  and 
procedural  incentives  would  combine  the  need  for  conservation  with  the  constitutional 
rights  of  property  owners. 

We  belie\'e  that  federal  agendes  must  be  explicitly  directed  by  Congress  to  carefully 
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consider  the  impact  their  regulations  have  on  private  property  rights  and  ways  to 
minimize  regulatory  takings  before  they  are  implemented.  This  will  not  only  help  agency 
personnel  better  understand  the  results  of  their  actions  but  also  reduce  the  extent  of 
inadvertent  regulatory  takings.  A  specific  example  that  demonstrates  the  need  to  direct 
federal  agency  personnel  to  be  sensitive  to  regulatory  takings,  is  a  recent  statement  by  an 
EPA  official,  told  at  a  meeting  of  industrial  foresters: 

"Congress  has  charged  me  with  protecting  the  environment  —  the  problem  is  that 
you  own  it." 

This  statement  accurately  represents  the  attitudes  of  many  federal  agency  personnel  who 
seek  to  protect  the  environment  at  all  costs,  usually  at  the  direct  expense  of  landowners. 

Owning  land  privately  is  not  a  problem  for  environmental  protection.   Let  me  assure  the 
Subcommittee  that  private  forest  landowners  take  their  land  stewardship  responsibilities 
seriously.  Ownership  and  enjoyment  of  private  land  carries  with  it  a  responsibility  to 
maintain  the  long  term  sustainability  and  productivity  of  the  land.   We  believe  that 
"sustainable  development",  which  integrates  environmental  and  economic  goals,  is 
achievable  in  this  industry.   We  further  believe  that  sustainable  development  is  best 
achieved  through  education  and  incentive  programs  for  private  landowners,  not 
confiscatory  regulatory  programs. 
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Forest  landowners  who  are  informed  and  motivated  to  practice  good  forestry  will 
generally  perform  better  than  when  they  are  forced  by  government  regulation  to  conduct 
minimum  acceptable  practices.   Where  private  forest  management  does  not  result  in  the 
mix  of  public  resource  values  desired  by  society,  landowners  should  be  encouraged  to 
manage  for  those  resources  through  appropriate  tax  treatment  or  incentive  programs. 
Where  society  places  such  importance  on  the  preservation  of  natural  resources  that 
private  forest  management  is  not  compatible,  then  society  should  be  willing  to 
compensate  the  landowner.   Government  purchase  of  easements  or  in  fee  simple  from 
willing  sellers  may  be  an  appropriate  option. 

Some  will  argue  that  the  public  will  be  unable  to  afford  the  cost  of  compensating 
property  owners  for  regulatory  takings.    To  this  we  submit  that  if  the  public  is  unwilling 
to  pay  for  the  private  resources  it  desires,  then  they  aren't  that  important.   In  either  case, 
the  burden  of  providing  non-market  resources  should  not  be  borne  solely  by  the  private 
property  owners.   Moreover,  H.R.  561  will  assist  agencies  to  avoid  some,  perhaps  most, 
o*"  this  expense  by  implementing  their  regulatory  programs  only  after  analyzing  their 
exposure. 

Some  will  argue  further  that  the  procedure  to  assess  the  potential  for  taking  of  private 
property  and  to  minimize  such  takings  embodied  in  H.R.  561  will  be  simply  too 
burdensome  on  federal  agencies.   We  submit  that  establishing  a  procedure  and  calling  on 
regulatory  agencies  to  carefully  consider  the  potential  for  regulatory  takings  will  actually 
save  the  government  money  in  the  long  run.   A  review  of  potential  regulatory  takings 
before  it  occurs  is  a  reasonable  investment  given  the  cost  of  litigation  and  ultimate 
monetary  awards  to  landowners  for  takings. 
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If  H.R.  561  is  not  enacted,  precious  taxpayer  resources  and  time  will  be  tied  up  in 
needless  litigation.   In  addition,  we  cannot  assume  that  all  landowners  are  willing  or  able 
to  go  to  court  against  the  federal  government  in  a  takings  case.   Many  forest  landowners 
do  not  have  the  practical  or  economic  resources  to  pursue  a  case  in  court.   It  is 
indefensible  to  regulate  their  land  use  and  then  provide  them  no  alternative  to  costly 
litigation.   H.R.  561  is  a  minimum  precaution  against  inadvertent  impingement  of 
constitutionally  protected  rights  held  by  those  both  able  and  unable  to  assert  them. 

Furthermore,  we  support  the  intent  of  Section  7  of  the  bill  that  would  authorize  a  study 
to  determine  the  effect  of  the  Act  on  the  farm  economy  and  agricultural  production.   We 
believe  that  forest  products  are  important  agricultural  commodities.   In  fact,  timber  is  the 
number  one  agricultural  crop  in  the  South  and  Pacific  Northwest.   Therefore,  we  believe 
that  the  study  by  the  Secretary  of  Agriculture  should  include  consideration  of  forest 
products. 

In  conclusion,  small  tracts  of  privately  held  forestland  play  a  signiflcant  role  in  the  health 
of  local  economies.   Forestry  on  private  lands  is  of  great  significance  to  the  tax  base  of 
counties  and  municipalities.  These  significant  benefits  to  society  deserve  to  be 
considered  and  integrated  with  concerns  for  environmental  protection.  This  new 
direction  toward  "sustainable  development"  has  received  the  support  of  many  Members 
of  Congress  and  the  Administration. 

On  behalf  of  the  National  Hardwood  Lumber  Association  and  the  American  Forest  nd 
Paper  Association,  I  would  like  to  reiterate  our  support  for  H.R.  561.  Thank  you  for  this 
opportunity  to  present  our  views  and  I  would  be  happy  to  respond  to  any  questions  you 
may  have. 
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My  name  is  John  D.  Echeverria.    I  am  chief  legal  counsel  to  the 
National  Audubon  Society,  a  national  conservation  organization  with 
approximately   550,000  members   across   the  country.      I   appreciate 
the  opportunity  to  appear  before  the  Subcomjnittee  and  to  submit 
Audubon's  views  on  H.R.  561. 

The  National  Audubon  Society  vigorously  opposes  H.R.  561. 
The  bill  seeks  to  promote  a  radical  new  version  of  private  property 
rights  that  contradicts  the  generally  balanced  interpretation  the  U.S. 
Supreme  Court  has  given  the  "takings"  clause  of  the  Fifth 
Amendment.     The  bill  would  promote  narrow  special  interests  at  the 
expense  of  most  other  property  owners  and  other  members  of  the 
public    who   are   protected   by   regulatory   programs   that   safeguard 
public   health   and   safety,  environmental  quality,  and   other  aspects  of 
the  public  welfare.     Although  H.R.  561   and  similar  legislative 
proposals   appear  to   spring   from  legitimate  concerns   about  the 
efficiency   and   fairness  of  certain   regulatory  programs,   we 
respectfully  suggest  that  the  sponsors  of  these  proposals  should  seek 
to  raise  these  concerns  by  addressing  the   substance  of  the  programs 
themselves,   rather  than   by   trying   to   undermine   these   programs 
indirectly   based  on  a  novel,  one-sided  version  of  property  rights  that 
has  no  basis  in  our  Constitution. 

IntrQductlQn 
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Property  ownership  is  an  important  American  value,  as  every 
fair-minded  American  citizen  recognizes.     I  myself  am  a  homeowner, 
a  fortunate  status  that  I  and  my  family  have  worked  hard  to  achieve. 
For  the  portion  of  the  American  population  who  can  afford  to 
purchase  homes  and  other  property,  the  right  of  property  ownership 
is  an  important  ingredient  of  the  liberty  we  enjoy  in  this  country. 

The  U.S.  Constitution,  in  addition  to  establishing  the  basic 
structure  and  powers  of  our  government,  defines  certain  basic 
constitutional  rights  which  are  reserved  to  the  people.     These  rights 
are  defined  in  part  by  the  Fifth  Amendment,  which  states  that 
"private  property"  shall  not  be  "taken  for  public  use,  without  just 
compensation."     The  drafters  of  the  Constitution  adopted  this 
provision  to  ensure  that  when  government  decides  to  take  over 
private  property  for  some  public  purpose,  such  as  a  military 
installation,  a  road,  or  a  school,  the  government  must  pay  fair 
compensation  for  the  property  taken.     Since  1922,  the  U.S.  Supreme 
has  recognized  that  certain  regulations  can  amount  to  the  same  thing 
as  an  outright  appropriation  of  private  property  which  can  only  be 
carried  out  on  the  condition  that  just  compensation  be  paid.     Any 
person  who  believes  his  or  her  property  has  been  taken  has  the  right 
to  seek  compensation  in  court.     While  the  Supreme  Court  has  ruled 
that  "regulatory  takings"  are  the  exception  rather  than  the  rule,  the 
system    works. 

The  crux  of  the  property  rights  issue  is  how  to  determine 
where  one  person's   property  rights  end  and  where  another  person's 
property  rights  begin.     To  use  a  familiar  example,  suppose  your 
neighbor  enjoys  playing  loud  music.     Suppose  also  that  the  music 
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interferes  with  your  family's  ability  to  enjoy  your  home.  Your 
neighbor  is  simply  using  his  property  as  he  sees  fit,  but  his  music 
playing  is  obviously  interfering  with  your  use  of  your  property.     Each 
of  these  claims  to  the  use  and  enjoyment  of  private  property  is 
equally  legitimate,  but  plainly  neither  you  nor  your  neighbor  can 
enjoy  your  respective  property  rights  unless  each  is  willing  to 
accommodate   the   other's  concerns.      Stated   differently,   private 
property  rights  are  meaningless  in  the  real  world  unless  property 
owners   are  willing  to  exercise  their  rights  as  responsible   stewards 
with  respect  for  the  rights  of  others. 

Many   of  the   most  contentious   land   and  resource  management 
issues  we  face  in  this  society  are  variations  on  this  basic  theme. 
Consider,  for  example: 

—  a  Mississippi  River  farmer  whose  farm  buildings  and  crops 
have  been  washed  away   by  raging  flood  waters  made  more 
dangerous    by    levees   constructed    upstream   by   farmers    seeking 
to  divert  floodwaters  away  from  their  land; 

—  a  Pacific   salmon  fishermen  whose  business  has  been 
decimated  by  the  destruction  of  salmon  habitat  as  a 
result  of  logging  in   the  watersheds   that  support  juvenile 
salmon;   or 

—  a  homeowner  concerned   about  the  effect  on   her  conmiunity 
and  the  value  of  her  home  if  a  hazardous  waste  facility  is 
placed   in   her   neighborhood. 

Contrary  to  the  mythology  that  is  being  wholesaled  by  certain 
"takings"  advocates,  we  in  the  United  States  have  long  recognized  the 
need  for  regulation  limiting  the  use  of  property  in  order  to  protect 
property  owners  and  the  general  public.     However,  with  a  growing 

..  4  .. 


123 


population  and  the  healthy  American  appetite  for  using  and  enjoying 
our  resources,  individual  property  rights  are  increasingly  coming  into 
conflict.     At  the  same  time,  our  scientific  understanding  of  how 
different  uses  of  property  can  effect  the  health  of  other  property 
resources  has  increased.     For  all  these  reasons,  we  long  ago  rejected 
the  idea  that  property  conflicts  could  be  resolved  solely  through 
expensive  private  litigation  based  on  common  law  nuisance 
principles.     A  basic  realitv  of  the  modem  world  is  that  property 
ownership    is    increasinglv   interdependent    with    the    propertv    rights    of 
others. 

Private  property  rights  not  only  come  into  conflict  with  other 
private  property  rights,  they  also  may  conflict  with  public   rights. 
The  air,  water,  and  wildflife,  for  example,  are  all  common  public 
resources  that  must  be  protected  for  the  benefit  of  all  the  people. 
Stringent  controls  on  air  pollution,  or  measures  to  safeguard 
endangered  species,  for  example,  certainly  may  affect  the  value  of  a 
company's  property  investment.      On  the  other  hand,  unregulated  use 
of  private  property  can  impinge  on  or  even  destroy  equally 
legitimate  public  rights  in  public  resources.     A  primary  function  of 
many  regulatory  programs  is  to  achieve  a  balance  between  these 
equally  valid,  but  sometimes  competing  public  and  private   interests. 

In  addition  to  respecting  private  property  rights,  fair  minded 
Americans  also  recognize  that  there  are  flaws  in  our  current 
regulatory  programs.     As  a  homeowner,  I  recently  went  through  the 
process  of  obtaining  a  permit  from  city  officials  to  repair  a 
dilapidated  rear  deck.     This  seemingly  simple  project  consumed 
several  months  and  about  half  a  dozen  visits  to  the  permit  office. 
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Other  witnesses  today  can  undoubtedly  testify  to  their  own 
frustrations   in   attempting   to  navigate   through   the   regulatory 
process. 

The  issue  raised  in  these  hearings,  however,  is  not  whether 
existing  regulatory  programs  can   stand  improvement.      They  certainly 
can.    Instead,   the   issue   is   whether  enacting   legislation   that  radically 
redefines    our    traditional    understanding    of   propertv    rights    is    the 
most  economical,  fair,  or  efficient  wav  to  address  these  concerns. 
National   Audubon   Society   submits  that  the  answer  to  that  question 
should  be  an  emphatic  "no." 
The   Proposed  Bill   and  Executive   Order   12630. 

H.R.  561    would  prohibit  regulations  issued  by  federal  agencies 
from  going  into  effect  until  the  Attorney  General  has  certified  that 
the  agency  has  complied  with  procedures   "to  assess  the  potential  for 
the   taking  of  private  property  in  the  course  of  Federal  regulatory 
activity,  with  the  goal  of  minimizing  such  takings  where  possible." 
While  the  bill  is  not  crystal  clear  on  this  point,  it  would  apparently 
require  certification  by   the  Attorney  General   prior  to  the   promul- 
gation of  each  and  every  federal  regulation.     The  bill  would  also 
grant  private  parties  the  right  to  sue  in  federal  court  to  enforce  the 
bill's  requirements.     Finally,  the  bill  would  require  the  Secretary  of 
Agriculture,  within  90  days  of  the  bill's  enactment,  to  conduct  a 
study  and  submit  a  report  to  Congress  describing  the  bill's  effect  on 
the  U.S.  farm  economy  and  agricultural  production  as  well  as  steps 
the  Department  has  taken  to  address  the   "takings"   implications  of  its 
actions. 
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The  bill  would  direct  the  Attorney  General  to  base  his  or  her 
certifications  on  Executive  Order  12630  (the  bill  as  introduced  refers, 
apparently  mistakenly,   to  Executive   Order   12360),   "or  similar 
procedures  to  assess  the  potential  for  the  taking  of  private  property." 
Executive  Order  12630,  issued  by  former  President  Ronald  Reagan  on 
March  15,   1988,  directs  all  federal  agencies,  to  the  extent  permitted 
by  law,   "to  identify  the  takings  implications  of  proposed  regulatory 
actions  and  address  the  merits  of  these  actions  in  light  of  the 
identified  takings  implications."     Sections  3  and  4  of  the  Executive 
Order  set  forth,  respectively,  lengthy  lists  of  "general  principles"   and 
"guidelines"  to  assist  the  agencies  in  carrying  out  the  Executive  Order. 
The  Order  directed  the   Attorney   General   to  promulgate   "Guidelines 
for  the  Evaluation  of  Risk  and  Avoidance  of  Unanticipated  Takings,"  a 
directive  Attorney  General  Meese  complied  with  on  June  30,   1988. 
Finally,  the  Order  also  directs  the  Attorney  General,  in  consultation 
with   the   federal   agencies,   to   promulgate    "supplemental   guidelines" 
relating  to  the   specific  responsibilities   and  functions  of  the  particular 
agency. 

The  Executive  Order  purports  to  seek  to  accomplish  two  basic 
goals.     The  first  is  to  require  federal  agencies  to  consider  the 
potential  effects  of  their  actions  on  property  rights  and  to  assess  the 
merits  of  proposed  actions  in  light  of  these  potential  effects.     See 
Executive  Order,  section  1(b);  section  5(b).     Second,  the  Order 
ostensibly   seeks   to   "reduce  the  risk  of  undue   or  inadvertent  burdens 
on  the  public  fisc."    See  Executive  Order,  section  1(c).     Insofar  as  it 
would  codify  the  Executive  Order,  H.R.  561   appears  to  basically 
endorse  these  two  goals.     The  bill's  "purpose"   section  merely  refers  to 
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the  goal  of  "reduc[ing]  the  risk  of  undue  or  inadvertent  burdens  on 
the  public."     However,  section  5  of  the  bill,  even  more  clearly  than 
the  Executive  Order  itself,  states  that  the  agencies  should  adjust  the 
substance  of  their  actions  to  "miniin[ize]"  takings  "where  possible." 

H.R.  561  differs  from  other  similar  pending  bills  in  that  it 
would  require  the  Attorney  General  to  follow  the  existing  Executive 
Order  "or  similar  procedures."     Compare  S.  177  (codifying  the  Reagan 
Executive  Order).     Neither  the  bill  nor  the  statement  by  Mr.  Condit  at 
the  time  the  bill  was  introduced  provide  any  guidance  on  what  might 
constitute    "similar    procedures." 

H.R.  561  would,  of  course,  codify  an  executive  order  that  has 
been  in  effect  for  five  years.     While  Executive  Order  12630  appears 
to  have  had  a  general  chilling  effect  on  federal  agency  action,  there  is 
surprisingly   little   information   about   specific   steps   different   agencies 
have  taken  to  carry  out  the  Executive  Order.     In  some  agencies  the 
Order  appears   to   have   had  relatively  little   impact,   perhaps   because 
Congress   never  appropriated   the   substantial   funding   that  would   be 
necessary  to  implement  the  Order.     In  addition,  it  is  likely,  as  we 
discuss  below  in  some  detail,  that  agencies  have  found  it  impossible 
to  make  meaningful  predictions  in  the  abstract  about  whether  a 
proposed  regulation  would  result  in  "takings"  liability  and,  if  so,  how 
much. 
H.R.  561   Does  Not  Protect  Recognized  Constitutional  Propertv  Rights. 

While  they  employ  certain  terms  derived  from  Fifth 
Amendment  "takings"  law,  neither  H.R.  561  nor  the  Executive  Order 
actually  aims  to  protect  Fifth  Amendment  property  rights  as  defined 
by  the  U.S.  Supreme  Court.     Instead,  Executive  Order  12630  and  H.R. 
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561   offer  an  entirely  new  definition  of  private  property  rights. 
Under  this  radical  new  definition  of  property  rights,  taxpayer  funds 
would  have  to  be  paid  out  far  more  frequently  than  the  Constitution 
requires   in   order  to   implement   a   variety   of  important  environmental 
and  other  regulatory  programs  that  clearly  do  not  effect  a  "taking"  in 
the  constitutional  sense.     Regulated  special  interests  would  benefit. 
Federal   taxpayers   and   those   protected   by   regulatory   programs   would 
be  the  losers. 

Several  objective  analyses  of  the  Reagan  Executive  Order 
support  the   conclusion   that  the   Order  represents  a  radical 
redefinition  of  property  rights.      For  example,  in  a  comprehensive 
report  issued  on  December   19,   1988,  the  Congressional  Research 
Service  describes  how  many  of  the  principles  and  criteria  in  the 
Executive  Order  misstate   or  distort  the   Supreme  Court's   "takings" 
decisions.     "We  have  concluded,"   the  report  states,  "that  the  majority 
of  takings  principles  stated  or  implied  in  Executive  Order   12630 
overestimate  the  likelihood  of  a  taking,  and  that  the  Order  does  not 
list  most  of  the  factors  that  cut  against  the  occurrence  of  a  taking." 

Similarly,  20  leading  scholars,  in  a  letter  dated  April  2,   1993,  to 
President  Clinton,  sharply  criticized  Executive  Order  12630  as  well  as 
the   Attorney   General   Guidelines   for  distorting   Supreme  Court 
"takings"  precedent.      "[T]he  Order  and  guidelines  seriously 
overestimate   the   likelihood   that...    regulatory   programs    [designed   to 
protect  public   health   and   safety,   environmental   quality,   and   other 
aspects  of  the  public  welfare]  would  result  in  a  taking  based  on 
existing    precedent.      They    therefore    inappropriately    translate 
important  questions  of  policy  into  alleged  issues  of 
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unconstitutionality."     A  copy  of  the  academics'  letter  is  attached  to 
this    testimony. 

A  few  examples  should  suffice  to  demonstrate  how  the  Order 
distorts  the  law  of  "takings."     Section  3(b)  states  that  "regulations 
imposed  on  private  property  that  substantially  affect  its  use  or 
value...  may  constitute  a  taking."     This  statement  is,  at  a  minimum, 
overbroad.     In  its  recent  decision  in  Concrete  Pipe  Products     v. 

Construction  Laborers  Pension  Trust  for  Southern  California.  U.S. 

(1993),  the  U.S.  Supreme  Court  stated  that  "our  cases  have  long 

established   that  mere   diminution   in   value   of  property,   however 
serious,  is  insufficient  to  demonstrate  a  taking."     To  be  sure,  in  the 
celebrated   Lucas  case,  the  Supreme  Court  recognized  that  when  a 
regulation  results  in  a  "total  taking,"  the  burden  shifts  to  the 
government  to  justify  the  regulation;  at  the  same  time,  the  Court  held 
that  even  such  stringent  regulation  can  be  justified  if  it  is  consistent 
with   "background  principles"   of  state  nuisance  or  property  law  or 
necessary  to  guard  against  "grave  threats"  to  life  or  property.     In 
Concrete    Pipe,  decided  after  Lucas,  the  Court  cited  with  approval  two 
of  its  early  land  use  decisions  rejecting  challenges  to  regulations  that 
reduced  property  value  by  75%  and  92.5%. 

Similarly,   section  3(b)  also  states   that  "government  action  may 
amount  to  a  taking...  even  if  the  action  constituting  a  taking  is 
temporary   in   nature."      This   statement   seriously   misstates   the 
Supreme  Court's  ruling  in  First   English   Evangelical   Lutheran   Church 
V.  Countv  of  Los  Angeles.  482  U.S.  304  (1987).    In  that  case  the  Court 
held  that,  if  a  regulation  is  found  to  effect  a  "taking,"  the  government, 
even  if  it  promptly  rescinds  the  regulation,  cannot  avoid  the 
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obligation  to  pay  compensation  for  the  period  that  the  regulation  was 
in  effect.     This  ruling  hardly  supports  the  conclusion  that  a 
temporary  restriction  is  just  as  susceptible  to  a  "taking"  challenge  as 
a  permanent  regulation.     To  the  contrary,  as  numerous  courts  have 
recognized,  the  temporary  character  of  a  regulation  is  an  important 
factor  influencing  the  decision  whether  the  regulation  effects  a 
"taking"  in  the  first  place. 

Many  other  examples  could  be  recited  of  how  the  Executive 
Order  misstates  or  distorts  the  law  of  "takings."     Viewed  individually, 
each  of  these  points  might  be  viewed  as  technical  and  raising  a 
simple  dispute  over  interpretation.     Taken   together,   however,   all   of 
these    misstatements   and   distortions   amount   to   a   radical   redefinition 
of  propertv   rights   that   bears   no   recognizable   relationship   to  property 
rights   in   the   constitutional   sense. 

H.R.  561  differs  only  in  degree,  not  in  kind,  from  other,  even 
more   extreme   legislative  proposals   to   redefine   the   nature   of 
property  rights  in  this  country.     For  example,  H.R.   1490,  introduced 
by  Representative  Billy  Tauzin,  includes  a  provision  that  would  give 
financial  compensation  to  any  landowner  who  as  a  result  of  agency 
action  under  the  Endangered   Species  Act  is   "substantially  deprived  of 
the  economically  viable  use  of  property."     Mr.  Tauzin  also  offered  an 
amendment  during   the   recent   floor  debate   over  the   National 
Biological   Survey  that  would  require  payment  of  compensation   if 
certain   regulatory  programs   result   in   a  reduction   in   property   value 
by  50%  or  more. 
H.R.  561   Represents  Bad  Public  Policv. 
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The  conclusion  that  H.R.  561  and  other  proposed  bills 
ultimately  have  nothing  to  do  with  defending  and  enforcing 
constitutionally  protected  property  rights  does  not  by  itself 
demonstrate  that  Congress  should  reject  these  proposals.     Once  the 
constitutional   window   dressing   is   removed,   however,   the   issue 
simply  becomes  whether,  as  a  matter  legislative  policy.  Congress 
should   a  adopt  a  radical,   anti-constitutional  redefinition   of  "property 
rights."     For  a  number  of  substantial  reasons.  National  Audubon 
Society  believes  that  the  Congress  should  reject  H.R.  561   and  similar 
proposals. 

H.R.   561    would  establish  a  costlv  new   bureaucracv 

While  one  of  the  ostensible  purposes  of  Executive  Order  12630 
is  to  save  the  government  from  "unanticipated"  takings  liability,  it  is 
extremely  dubious,  despite   the   rhetoric  contained  in   the  Order,  that 
government  economy   was   a  significant,  much   less   the  primary 
motivation  behind  the  Executive  Order.     In  fact,  legislative  adoption 
and  full   implementation   of  Executive  Order   12630  would  impose 
substantial   new   burdens   on    the   strained   federal   budget. 

The  monev  saving  rationale  for  the  Executive  Order  is 
contradicted  bv  the  overall  thrust  of  the  Executive  Order,  which  is  to 
promote   a   biased,   expansive   view   of  government   liability   under  the 
"takings"   clause  of  the  Fifth   Amendment.     The  substantive  content  of 
the  Executive  Order  directly  contradicts  the  cosmetic  justification  of 
limiting  government  exposure   to   "takings"   claims. 

This  conclusion  also  is  supported  by  the  the  very  limited  scope 
of  the  Executive  Order.     Government  liability  in  the  Court  of  Federal 
Claims  in  tort  under  the  Federal  Tort  Claims  Act,  or  in  contract 
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actions  under  the  Tucker  Act,  for  example,  has   traditionally  outpaced 
government  liability  under  the  "takings"  clause.     If  the  primary  or 
even  a  major  motivation  of  the  Executive  Order  were  to  limit 
"unanticipated"    liability  judgments    against   the   federal   government, 
one   would  expect  the  Executive  Order  to  comprehensively  address 
these  other  potential  bases  for  liability.     The  fact  that  the  Executive 
Order  is  limited  to  property  claims  confirms  that  the  authors  of  the 
Order  were   motivated  primarily   by  ideological  interest  in   the 
"takings"   issue  rather  than   by  a  desire   to  achieve  governmental 
economy. 

In  any  event,  it  is  clear  that  full  implementation  of  Executive 
Order   12630  would  impose   substantial  new  costs  on  the  federal 
taxpayer   and   institute   a   new   bureaucratic   function   within   the  federal 
government.     A   "takings"  review  of  each  and  every  proposed  Federal 
regulation  would  require  the  hiring  of  many  new  lawyers  in  each 
federal  agency,  as  well  as  other  support  staff.     So  far  as  we  know,  no 
reliable  estimate  has  been  made  of  the  cost  of  implementing  H.R. 
516.     Surprisingly,  H.R.  516  contains  no  authorizing  language  for  the 
funds  that  would   be   required  to  implement  the   bill. 

Some  sense  of  the  potential  costs  can  be  gained  from  estimates 
that  various   State   agencies   have  developed   over  the   last  several 
years  of  the  fiscal  impacts  of  similar  "takings"   assessment  bills 
considered  by  the  State  legislatures.     In  Colorado,  for  example,  the 
Department  of  Transportation   estimated   the   cost  of  reviewing 
regulations   for  potential   "takings"   implications   at  $3,000,000,   while 
the  Department  of  Health  provided  an  annual  cost  estimate  of 
$8,000,000.      In  Iowa,  the   State   legislative  fiscal   bureau  estimated 
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that  the  bill  would  require  6  new  assistant  attorneys  general  at  an 
annual  cost  of  $300,000.     In  Arizona,  three  affected  state  agencies 
estimated  their  total  annual  costs  of  implementing  the  proposed  bill 
at   $485,000. 

Based  on  these  estimates,  the  costs  of  implementation  for  the 
Federal  government  can   be  conservatively  estimated   at  a  minimum 
of  several  tens  of  millions  of  dollars. 

HR.   561    would   he  ineffective   to   identify  potential    "takings" 

While  H.R.  561   will  definitely  impose  substantial  costs  on 
federal   taxpayers,   the   potential   benefits    are    speculative. 

The  case  specific  character  of  "takings"  law  makes  it  virtually 
impossible  to  conduct  a  meaningful  review  of  a  proposed  regulation 
for  potential  "takings."     As  Justice  Scalia  stated  in  Lucas  v.  South 
Carolina  Coastal   Council.  112  S.Ct.,  2886,  2893  (1992),     "In  70-odd 
years   of  succeeding   regulatory   takings  jurisprudence    [following   the 
Court's  1922  decision  in  Pennsvlvania  Coal  Co.  v.  Mahon.  260  U.S.  393 
(1922)],  we  have  generally  eschewed  any  set  formula  for 
determining  how  far  is  too  far,  preferring  to  engage  in  essentially  ad 
hoc,  factual  inquiries."     Id-  at  2893.    Given  the  "ad  hoc"  character  of 
"takings"   law,  it  is  difficult,  if  not  impossible  to  determine  whether  a 
proposed  regulation,  on  its  face,  might  or  might  not  effect  a  "taking." 
in   some   particular   set   of  circumstances.     It  would  be  even  more 
problematic  to  place  a  reliable  estimate  on  the  magnitude  of  any 
potential    liability. 

While   some  advocates   of  "takings"   assessment  legislation  have 
compared   the   proposed    "takings"    analyses   to   environmental    analyses 
under  the  National  Environmental  Policy  Act,  that  comparison  is  a 
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false  one.     In  a  NEPA  analysis,  it  is  possible,  using  the  techniques  of 
the  biological  and  social  sciences,  to  analyze  a  specific  proposed 
action,  and  alternatives  to  the  proposed  action,  and  to  make  at  least  a 
qualitative  assessment  of  the  likely  environmental  impact.      A 
"takings"  assessment,  on  the  other  hand,  seeks  to  predict  how  the 
courts  will  rule  in  an  area  of  the  law  that,  by  definition,  is  ad  hoc. 
Furthermore,  because  the  likelihood  of  a  "taking"  will  depend  on  so 
many  individual  factors  —  such  as  the  size  of  a  claimant's  parcel  of 
property,  the  regulation's  specific  economic   impact,   the  date  of 
purchase  relative  to  the  date  of  enactment  of  the  law,  and  so  on  ~  it 
is   impossible   to  make   any  reasoned   assessment  of  the  government's 
potential  liability  based  on  review  of  a  regulation  at  the  stage  when 
it  is  being  promulgated.     The  few  States  that  have  adopted  "takings" 
assessment  laws,   such  as  the   State  of  Delaware,  apparently  have 
found   that    their   assessments   unavoidably   devolve   to   meaningless 
observations  that  each  regulation   "might  or  might  not"  result  in  a 
"taking"   depending   on   the   circumstances. 

The  "general  guidelines"  and  "criteria"  in  Executive  Order 
12630  would   further  complicate   the   task  of  analyzing  proposed 
regulations.      The  Executive   Order,   understandably,   provides  no  bright 
line  rules  that  would  simplify  or  expedite  the  review  process.     In 
fact,  because  the  Executive  Order  departs  so  sharply  from  the  U.S. 
Supreme  Court's   interpretation  of  the   "takings"  clause,   agency 
lawyers  would  be  even  further  confused  as  they  seek  to  parse 
through  conflicting  guidance  from  the  Supreme  Court  and  Congress. 

H.R.   561    would   serve   the   interests  of  narrow   special   interests 
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at  the  expense  of  the   overwhelming  majority  of  American  citizens. 
While  "takings"  advocates  seek  to  portray  H.R.  561  and  siniilar  bills 
as  having  broad  grassroots  support,  the  fact  is  that  these  bills  would 
serve   narrow  special  interests  at  the  expense  of  the  over-whelming 
majority   of  American  citizens,   including   ordinary   homeowners   and 
other   property    owners. 

One  indication  of  the  interests  that  would  benefit  from  a  new 
statutory  definition  of  property  interests  is  provided  by   a  review  of 
the  groups  that  have  been  the  strongest,  if  not  necessarily  the  most 
vocal,  advocates  of  "takings"  legislation  at  the  Federal  and  State  level. 
These  include  such  groups  as  the  Arizona  Mining  Congress,  the  Maine 
Forest  Products  Council,  the  National  Realtors  Association,  the 
National   Association   of  Homebuilders,   and  the   Pennsylvania 
Independent   Petroleum   Producers.      Arrayed    against   these   groups 
has  been  a  broad  coalition  of  groups  including,  for  example,  the  AFL- 
CIO,  the  American  Farmland  Trust,  the  American  Public  Health 
Association,  Florida  League  of  Cities,  the  National  Wildlife  Federation, 
the  National  Trust  for  Historic  Preservation,  and  Trout  Unlimited. 

The   largest  corporations   and   wealthiest  individuals   in   this 
country  own  the  overwhelming  majority  of  the  land.     By  our  best 
estimate,  fewer  than   1%   of  the  American  population  owns 
approximately  75%  of  the  land.     Efforts  by  American  firms  and 
private   individuals   to  develop  resources   and   accumulate   wealth,   in 
property  and  other  forms,   should  be  applauded.     The  issue  in  these 
hearings,  however,  is  whether  Congress  should,  as  a  matter  of  policy, 
pass  legislation  that  would  further  enrich   this  tiny  fraction  of  the 
American  population  at  the  expense  of  the  American  people  as  a 
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whole.     H.R.  561   would  produce  this  effect  by  erecting  new  and 
expensive   hurdles    to   implementation    of   existing   regulatory    programs 
and  by  allowing  property  owners  to  reap  larger  economic  gains  from 
the  development  of  their  resources       On  the  other  hand,  H.R.  561 
would  disadvantage  many  other  land  owners   and   the  rest  of  the 
American   population   protected   by   pollution   control,   zoning 
regulations,    and   many    other   familiar   regulatory   programs. 

Finally,  enactment  of  H.R.  561   would  be  unfair  to  American 
citizens   because  expenditures   by  federal,   state,   and   local  govern- 
ments,  supported   by   public   tax  revenues,   have  contributed   in   large 
measure  to  the  value   of  private  property  holdings  in  this  country. 
Every  time  the  taxpayer  foots  the  bill  for  a  new  road,  a  school,  or  a 
public   park,  the  general  public  confers  a  windfall  on  property 
owners.     In  general,  only  a  small  part  of  this  gain  is  recouped  from 
the   benefitting   property    owner   through   property   tax   and   other   tax 
payments.     To  the  extent  the  public  as  a  whole  has  contributed  to  the 
creation   of  private  land  value   in  this  country,  it  is  manifestly  unfair 
to  suggest  that  no  restraints  can  be  placed  on  a  property  owner's 
ability  to  exploit  this  value  for  the  good  of  the  community  as  a  whole. 

H.R.  561   seeks  to  address  indirectly  issues  Congress  should 
address   directly.     Finally,  National  Audubon  Society  opposes  H.R.  561 
because   it  seeks   to  achieve   indirectly   what   its  proponents   should 
properly  be  seeking  directly.      If  "takings"   advocates  believe  that  the 
Endangered  Species  Act  or  the  Clean  Water  Act,  for  example,  are 
misguided   in   certain   respects,   they   should   certainly   raise   those 
concerns  in   the  context  of  those  programs. 
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It  is  by  now  a  familiar  observation  that  certain  officials  in  the 
Reagan  Administration  fixed  upon  the  "takings"  issue  as  a  device  for 
furthering   the   Reagan   Administration's   anti-regulatory   agenda.      As 
stated  by  Charles  Fried,  U.S.  Solicitor  General  from  1985  to  1989,  in 
his  memoirs  entitled  "Law  and  Order:  Arguing  the  Reagan  Revolution, 
A  First  Hand  Account:" 

Attorney  General  Meese  and  his  young  advisors  —  many 
drawn  from  the  ranks  of  the  then  fledgling  Federalist 
Society   and   other  devotees   of  the  extreme  libertarian   views 
of  Chicago  Law  Professor  Richard  Epstein  -  had  a  specific, 
aggressive,  and  it  seemed  to  be,  quite  radical  project  in  mind: 
to  use  the  takings  clause  of  the  fifth  amendment  as  a  severe 
brake   upon   federal   and   state   regulation  of  business   and 
property.     The  grand  plan  was  to  make  government  pay  as 
for  a  taking  every  time  its  regulations  impinged  too  severely 
on  a  property  right.     If  the  government  labored  under  so 
severe  an  obligation  there  would  be  to  say  the  least,  much  less 
regulation." 

As  explained  by  Charles  Fried,  the  policy,  which  used  the 

constitutional   "takings"  clause  merely  as  the  starting  point,  was  to 

require  the  government  to  pay  "as  for  a  taking"  in  order  to  block  or 

impede  all  manner  of  regulations.     Executive  Order  12630  is  plainly 

the   main   surviving  manifestation  of  this  policy. 

"Takings"   advocates  routinely   seek  to  avoid   addressing  the 

substance  of  the  programs  they  seek  to  undermine.     "We  are  not 

opposed   to  protection   of  endangered   species   or  wetlands,"   takings 

advocates  are  fond  of  saying,   "we   simply  demand  that  individuals 

whose   property    value   is   adversely   affected   receive   compensation." 

In   reality,   however,   redefining   "property   rights"   and  expanding   the 

scope  of  government  liability  has  real  costs. 
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There  are  basically  two  possible  outcomes  if  the  cost  of 
regulating  is  increased  in  this  fashion.     First,  the  stringency  of  the 
regulations  themselves  can  be  relaxed,  in  order  to  avoid  an  increase 
in  taxpayer  financial  exposure.      As  discussed  above,  this   alternative 
in  turn   reduces   existing   protections   for   other  property   owners   and 
the  public  as  a  whole.     Alternatively,  existing  programs  could  be 
maintained,   but  additional  resources   would   have   to   be   tapped  from 
some  other  source,  by  cutting  funds  from  some  other  program 
(health   care,  national   defense,   or  what  have  you),   raising  additional 
revenues  through  higher  taxes,  or  allowing  the  federal  deficit  to  grow 
even  larger.      In  any  event,   a   statutory  redefinition  of  property  rights 
would   have   substantial   costs. 

Finally,  relying  on  the  concept  of  "property  rights"   is  an 
extraordinarily  crude   tool   to   address   the   concerns   about   the 
regulatory   process   that   apparently   underlie   this   legislation.      The 
basic  notion  is  that  the  threat  of  financial  liability  will  deter  the 
government   from   infringing   upon   property  rights.      As  we   have   seen, 
it   is   enormously   difficult   to   predict   whether  a  particular   regulatory 
action  will  result  in  a  "taking."     Accordingly,  the  threat  of  potential 
"takings"  liability  would  hardly  be  a  precise  or  efficient  way  of 
influencing   government  behavior.      Ironically,  exactly  some  of  the 
same   groups   that  have   vigorously   attacked   the   wastefulness   of  our 
current  tort   liability   system   as   applied   to   private   firms   apparently 
perceive  no  reason  why   the  same  costly,   litigious  approach   should 
not  be  employed  to  rein  in  government  regulations  to  which  they  are 
opposed. 
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On   the   other  hand,   there   are   numerous   specific,   substantive 

changes  that  have  been  and  can  be  made  to  directly   improve  existing 

regulatory   programs   and  to  lighten   the   burden   on  affected 

businesses  and  property  owners.     To  pick  a  few  examples  from  the 

wetlands   area,   the   Clinton   Administration   recently   promulgated   a 

rule   exempting    so-called   prior  converted   wetlands   from   regulation 

under  section  404  of  the  Clean  Water  Act.     The  Clean  Water  Act 

already   contains   broad   exemptions   from   wetlands   regulations   for 

normal  farming  operations.     The  Edwards  wetlands  bill  (H.R.   350), 

which    the   conservation   community    supports,   contains   other 

provisions   designed   to  expedite   section  404   permitting   for   smaller 

projects   and   to  exempt  certain   farming   operations  from  section  404 

jurisdiction. 

*  *  * 

Thank   you   for  the   opportunity  to  address  the  Subcommittee.      I 
would  be   happy  to  answer  any  questions  that  members   of  the 
Subcommittee   may   have   or  to   provide   additional   information   to  the 
members. 


(Attachment  follows:) 
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Apm  2.  1993 


Dear  Mr.  President: 


Congratulations  on  your  election  as  President.  We  wish  you  great 
success  in  carrying  out  your  important  new  responsibilities. 

We  are  writing  today  to  respectfully  recommend  that  you  make  it 
one  of  your  early  priorities  to  rescind  Executive  Order  12630.   Tills 
Order,  promulgated  in  1988  during  the  Reagan  Administration, 
requires  all  Federal  agencies  to  conduct  detailed  reviews  of  all  actions 
that  "may  affect  the  use  or  value  of  private  property"  for  the  ostensible 
purpose  of  avoiding  actions  that  ml^t  result  in  a  taking  of  private 
property  under  the  Fifth  Amendment  to  the  Constitution.    Under  the 
Order,  the  Attorney  General  prepared  guidelines  that  purported  to 
Interpret  the  law  of  takings  for  all  agencies  to  follow  in  implementing 
the  Order.   We  believe  that  an  objective  review  of  the  Order  and 
guidelines  supports  the  conclusion  that  they  are  based  on  an 
erroneous,  biased  view  of  the  law. 

The  Executive  Order  also  represents  a  misguided  efiFort  to  use 
the  specter  of  government  liability  under  the  Fifth  Amendment  in 
order  to  fiiistrate  regulatory  activity  that  certain  members  of  the 
Reagan  Administration  opposed  as  a  matter  of  policy.    Fair  minded 
people  can  --  and  certainly  do  --  disagree  on  the  kinds  of  regulatory 
programs  this  nation  should  adopt  to  protect  public  health  and  safety, 
environmental  quality,  and  other  aspects  of  the  public  welfare.     But 
the  Order  and  guidelines  seriously  overestimate  the  likelihood  that 
such  regulatory  programs  would  result  in  a  taking  based  on  existing 
precedent.    They  therefore  inappropriately  translate  important 
questions  of  policy  into  alleged  questions  of  constitutionality. 

Both  the  Order  and  the  guidelines  erroneously  suggest  that, 
regardless  of  a  regulation's  actual  impact,  the  taking  inquiry  entails  an 
intense  examination  of  the  need  and  appropriateness  of  governmental 
regulations.    For  example,  the  guidelines  state  that  regulations  that 
affect  property  will  constitute  a  taking  if  they  only  "rationally  advance" 
a  legitimate  government  purpose,  but  do  not  do  so  "substantially." 
This  r\ile.  gleaned  from  Nollan  v.  California  CoH«Ttf^]  r^^^Tnisslnn   483 
U.S.  825  (1987).  is  inconsistent  with  a  number  of  court  decisions 
which  have  interpreted  Nollan  to  impose  stricter  scrutiny  onty  v^en 
government  conditions  the  use  of  land  on  the  granting  of  permission 
for  a  physical  invasion  that  would  otherwise  be  a  taking.  Tht 
guidelines  similarly  suggest  that  health  and  safely  regulation  must  be 
"no  more  restrictive  than  necessary."   As  applied  to  the  enormous 
range  of  government  actions  that  "may  affect  the  use  or  value  of  private 
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property."  this  language  does  not  acciiratefy  reflect  the  ctirrent  level  of 
Judicial  scrutiny. 

Other  specific  directives  in  the  Order  and  guidelines  also  lack 
support  in  the  case  law.   For  example,  the  guidelines  state  broadly  that 
regiilations  designed  to  prevent  harms  that  are  less  "direct.  Immediate 
and  demonstrable"  are  more  constitutionally  suspect  than  other  types 
of  regulations.  This  language  inappropriate^  casts  doubt  on  many 
regu^tions  that  confront  distant  and  indirect  harms  but  that  are 
nonetheless  of  great  public  concern:  these  include,  for  example, 
regulations  regarding  unsafe  drugs,  buildings,  or  chemicals.   The 
Order  also  asserts  tl^t  the  focus  of  the  economic  impact  analysis 
should  be  on  any  "separate  and  distinct  interests"  In  a  piece  of  private 
property  (which  the  guidelines  equate  to  "each  property  Interest 
recognized  by  the  applicable  law").   This  language  is  somev^at 
ambiguous,  but  appears  to  be  Inconsistent  with  the  courts'  traditional 
practice  in  evaluating  a  regulation's  economic  impact  to  consider  the 
regulation's  effect  on  the  property  as  a  whole. 

Because  the  Order  and  guidelines  overstate  the  risk  that 
regulatory  action  will  result  in  a  taking,  and  because  the  law  of  takings 
is  itself  so  uncertain,  the  Order  and  guidelines  allow  takings  concerns 
to  exert  an  excessive  and  unreasonable  influence  on  a  broad  range  of 
government  actions.   Whatever  principles  should  guide  regulation  as  a 
matter  of  policy,  the  fact  is  that  courts  find  takings  in  only  a  fleetingly 
small  fraction  of  government  actions  that  'affect  the  use  or  value  of 
private  property." 

For  all  of  the  foregoing  reasons,  we  urge  you  to  rescind 
Executive  Order  12630.    In  Its  place,  we  urge  you  to  adopt  a  balanced 
policy  on  property  rights  that  respects  the  mandate  of  the 
Constitution  and  at  the  same  time  recognizes  that  government 
regulatory  activity  serves  to  protect  property  and  oUier  Individual 
rl^ts  as  well  as  the  interests  of  the  community  as  a  vn^ole. 

Sincerely. 


Bruce  A.  Ackerman  Hope  M.  Babcock 

Yale  Law  School  Georgetown  University  Law  Center 


Peter  J.  Byrne  William  W.  Fisher.  Ill 

Georgetown  University  Law  Harvard  University  Law  School 

Center 


John  A.  Humbach  Jerold  S.  Kayden 

Pace  University  Law  School  Lincoln  Institute  of  Land  Policy 
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Richard  James  Lazarus 
Washington  University 
School  of  Law 


Daniel  R  Mandelker 
Washington  University 
School  of  Law 


Frank  I.  Mlchelman 

Harvard  University  Law  School 


John  Nolon 

Pace  University  Law  School 
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Mr.  Chairman,  members  of  the  subcommittee,  my  name  is  Spencer  Tomb.   I  am  an  associate 
professor  of  biology  at  Kansas  State  University  and  a  botanist.   I  am  also  a  membo^  and  past 
president  of  the  Kansas  Wildlife  Fedoatioo  and  a  member  of  the  National  Wildlife 
Federation.  I  am  pleased  to  be  invited  to  testify  today  on  behalf  of  the  millions  of  members 
and  supporters  of  the  nation's  largest  consovation  education  organization,  the  National 
Wildlife  Federation  and  its  affiliate,  the  Kansas  Wildlife  Federation. 

The  National  Wildlife  Fedoation  and  the  Kansas  Wildlife  Federatioa  support  private 
property  and  all  immsions  of  the  U.S.  ConstitutioD,  of  course,  including  the  Fifth  and 
Fourteenth  Amendments.  If  a  court  issues  a  final  judgment  that  i»ivate  property  has  been 
taken  for  public  use,  we  fully  support  the  payment  of  just  conq)ensation,  as  the  Constitution 
requires. 

We  must  strongly  oppose  H.R.  561,  precisely  because  we  suiq)Qrt  private  pr(q)erty,  as  well 
as  Americans'  rights  to  breathe  clean  air,  to  use  fresh  water,  to  be  protected  against 
uncontrolled  pollution,  health  hazards  and  unsafe  practices,  and  to  enjoy  our  rich  fish  and 
wildlife  hoitage.  This  bill  dueatens  the  health,  safety,  and  welfare  of  all  Americans. 

Implementation  of  H.R.  561  will  have  detrimental  effects  on  many  laws,  including  health, 
consumer  safety,  woiica  safety,  historic  presovation,  civil  rights,  pollution  control,  and 
conservation  laws,  and  therefore  must  be  stopped.  To  implement  H.R.  561  would  fly  in  the 
face  of  the  twenty-nine  states  which  successfully  blocked  takings  l^islation.   In  the  attached 
factsheet  entitled  "The  Truth  About  Takings,"  signed  by  diverse  public  interest  grotq>s,  is  a 
list  of  bese  states. 

THE  COST  OF  TAKINGS  BHXS  TO  TAXPAYERS 

H.R.  561  would  require  massive  eiqMiditures  of  tajqayo^  dollars  to  attempt  to  conduct  a 
takings  appraisal  for  every  piece  of  "real  and  personal  and  tangible  and  intangible  property' 
affected  by  each  new  regulaticm.   This  money  could  only  come  from  raising  taxes  or 
diverting  existing  funding  from  vital  services.   The  cost  to  tajq>ayexs  simply  would  not  be 
offset  by  any  potential  savings  from  avoiding  r^ulaloiy  takings  judgments. 

State  vomons  of  H.R.  561  have  been  rgected  across  the  country  fen-  several  reasons,  one  of 
which  is  their  fiscal  implications—  increased  taxes  and  unnecessary  red  tape.  Two  prominoit 
fiscally  conservative  Republican  state  l^islators,  New  Hampshire  Senator  Richard  Russman 
and  Rqnesentative  Tcny  Grampsas,  the  Chairman  of  the  Colorado  House  ^)pn^inations  and 
Budget  Committees,  eloquently  explain  these  precise  points  in  the  attached  letter  written  to 
members  of  the  U.S.  House  of  Rq>resentative3.   These  concerns  led  to  the  defeat  of  takings 
bills  across  the  country  in  many  very  conservative  states  ranging  from  Wyoming  to  New 
Hampshire. 

A  RADICAL  NEW  TAKINGS  FHILOSOFHY  ATTACKS  NEEDED  PROTECTIONS 

Unfortunately,  in  pursuit  of  a  new  and  wildly  expanded  takings  philosophy,  ^>ecial  interests 
have  been  maldng  groundless  takings  claims  against  laws  that  protect  private  property  and  the 
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public  health  and  safety.  Tbeir  radical  philosoi^y  was  embodied  in  President  Reagan's 
Executive  Order  12630,  which  would  be  codified  by  H.R.  561  and  similar  l^islatioa  that  has 
been  rejected  in  a  majority  of  states. 

Executive  Order  12630  is  a  pervcrsiwi  of  Supreme  Court  takings  law,  as  the  CongressicHial 
Research  Service  and  others  have  demonstrated.   Former  Reagan  Administration  Solicitor 
General  Charles  Fried  identified  the  philosophy  behind  the  Executive  Order: 

'Attorney  General  Meese  .  .  .  had  a  specific,  aggressive,  and,  it  seemed  to  me,  quite 
radical  project  in  mind:  to  use  the  Taldngs  Clause  of  the  Fifth  Amendment  as  a 
severe  brake  upon  fedend  and  state  regulation  of  business  and  property.   The 

grand  plan  was  to  make  govonment  pay  compensation  as  for  a  taking  of  property 
- ,  every  time  its  regulations  inqnnged  too  severely  on  a  property  right— limitiDg  the 
•  possible  uses  for  a  parcel  of  land  or  restricting  or  tying  up  a  business  in  r^ulatory 
red  tape.   If  the  government  labored  under  so  severe  an  obligation,  there  would  be,  to 
say  the  least,  much  less  regulation.' 

Order  and  Li»w  Atyiing  thp  l?<^pn  Revolution  -  A  Firsthand  Account  p.  183  (Emi^iasis 
added).   Solicitor  General  Fried  was  in  a  position  to  know  what  the  agenda  was  and  his 
characterization  of  that  agenda  as  "radical"  is  credible.   Qearly,  the  goal  of  Executive  Order 
12630  is  to  so  encumber  govenimaital  r^ulations  with  fiscal  in^lications,  red  tape,  and 
superficial  bureaucratic  analyses,  and  to  so  chill  enforcement  agencies,  that  there  will  be 
little,  if  any,  regulation  to  implement  laws  that  protect  the  property  rights  of  average  citizens 
and  the  public  interest. 

H.R.  S6rs  requirement  of  a  takings  determination  at  the  time  each  r^ulation  is  pnqwsed 
directly  conflicts  with  the  Supreme  Court's  rqjeated  emphasis  on  the  need  to  make  case-by- 
case  judicial  determinations  based  on  the  facts  that  have  developed  with  regard  to  a  particular 
piece  of  property.  This,  and  numerous  other  flaws  in  the  Executive  Order,  H.R.  561,  and 
other  takings  legislation  in  general,  are  discussed  in  detail  in  the  attached  excerpt  from  a 
recent  Virginia  Environmental  Law  Journal  article  by  Glram  P.  Sugameli,  who  is  Counsel  for 
the  National  Wildlife  Fedeiatioa's  Biodiversity  Conservati(m  Division. 

H  Jt.  561  WOULD  UNDERMINE  PROPERTY  RK^TS 

H.R.  561  would  undominc  property  rights  protections.   Executive  Order  12630,  which  H.R. 
561  would  codify,  has  already  been  used  to  attack  the  property  rights  of  average  citizens. 
For  example,  a  proposed  1991  Interior  Department  rule  explicitly  relied  upon  Executive 
Order  12630  to  injure  the  property  rights  of  homeowners  in  order  to  favor  unrestricted  strip 
mining  by  coal  companies.  Under  the  rule,  private  homes  (and  National  Parks)  would  have 
been  daniaged  by  allowing  strip  mining  io  congressionally  protected  areas.   56  Fed.  Reg. 
33, 152.  Under  the  guise  of  protecting  the  property  rights  of  coal  companies,  this  rule  would 
have  devastated  the  private  property  of  average  Americans  in  the  nation's  backyards, 
schoolyards,  churchyards  and  graveyards. 
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The  National  Wildlife  Federation  joined  with  groups  of  affected  private  propoty  owners  in 
filing  loigthy  comments  opposing  the  Intoior  rule.   NWF  joined  again  with  these  groups  in 
supporting  Section  2504(b)  of  the  Energy  Policy  Act  of  1992,  which  blocked  the  rule. 
Passage  of  H.R.  561  would  reverse  this  recent  Congressional  action  protecting  private 
propeity  rights. 

REGULATIONS  PROTECT  HIOFERTY  OWNERS  FROM  NEICmBORING  ABUSES 

By  effectively  delaying  or  blocking  regulations  required  to  be  implemented  according  to  law, 
H.R.  561  would  strip  away  protections  for  Amoicans  from  the  unhealthy  and  unsafe 
practices  of  individuals  and  businesses. 

A  F^ruary  21,  1992,  ffcattlc  Timw  editorial  described  a  takings  bill  in  the  Washington  State 
legislature  as  a 

'dangerous  measure  concerning  regulatory  takings.  .  .  .  Clearly,  there's  nofaimess 
in  allowing  some  individuals  to  use  land  in  a  way  that  could  harm  everyone  else's 
property  value.    Yet  that's  what  the  Senate  bill  would  allow. ' 

Reasonable  limitations  are  needed  to  protect  everyone's  private  pr(^)erty  and  the  environmmt 
from  the  minority  who  are  not  willing  to  live  up  to  the  re^wnsibilities  that  come  with 
ownership  of  pr(^)erty.  All  of  us  benefit  from  reasonable  ctmtrols  that  prevent  businesses 
and  individuals  from  wrongly  imposing  costs  on  othen  and  unfairiy  competing  with  their 
responsible  neighbors. 

Unfortunately,  irreqxmsible  businesses  view  takings  claims  as  a  way  to  avoid  these  controls 
and  to  put  profit  before  people.   For  example,  (q)erators  of  a  placer  gold  mine  filed  suit 
claiming  that  their  Clean  Water  Act's  discharge  permit  took  their  propgty  by  preventing 
them  from  making  a  profit.  However,  as  Jack  Shedian,  Legislative  Director  of  the  United 
Steelworkers  of  America,  noted  at  an  October  4,  1993  Congressional  briefing  on  takings,  the 
cost  of  such  safety  controls  are  part  of  the  traditional  cost  of  doing  business. 

Under  H.R.  561,  unjustified  takings  claims  will  delay  ot  block  r^ulati(»s  that  are  needed  to 
implement  our  nation's  fundamental  anti-pollution  laws.  For  exaiiq>le,  during  a  June  17, 
1993  Federal  Circuit  Bar  Association  panel  discussion  on  takings,  Roger  Marzulla,  (the 
former  Reagan  Administration  Assistant  Attorney  General  who  wrote  Executive  Order 
12630)  talked  about  what  he  described  as  severe  takings  problems  because  a  Midwest  utility 
must  comply  with  die  Cleah  Air  Act's  requirement's  to  reduce  acid  rain,  which  is  killing  our 
lakes  and  streams.  His  position  assumes  that  companies  have  a  property  right  to  pollute  the 
air  that  die  rest  of  us  breathe. 

THE  FAR-REACHING  EFFECT  OF  RADICAL  TAKINGS  PROPOSALS 

Radical  takings  measures,  including  H.R.  561,  are  intended  to  attack  anti-pollution  laws,  and 
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even  hunting  regulations.   These  attacks  are  based  on  extreme  claims,  including  alleged 
property  rights  to  pollute  and  private  ownership  of  freely  ranging  wild  game.   For  example, 
a  lawsuit  in  Wyoming  claims  that  the  requirement  that  landowners  comply  with  hunting 
license  bag  limits  (in  practice  for  decades  and  necessary  to  conserve  the  game  resource)  is  a 
taking.   This  is  absurd.   Even  from  colcxiial  times  wildlife  has  been  owned  by  the  people  of 
a  region,  not  by  the  individual  landowner.   This  is  one  of  the  most  fundamental  wildlife  laws 
in  our  country.   Proponents  of  an  initiative  to  amend  the  Oregon  State  constitution  would 
require  the  public  to  pay  landowners  for  any  loss  in  property  value  from  protections  for  big 
game  and  other  wildlife  habitat.   This  takings  threat  to  Americans'  ability  to  hunt  and  fish  is 
described  in  the  attached  letter  to  members  of  the  House  of  Rqnesentatives  from  the 
National  Wildlife  Federation,  the  Izaak  Walton  League  of  America  and  Trout  Unlimited. 

The  implications  of  takings  l^islation  sweep  even  more  broadly.   When  Arizona  considered 
its  version  of  H.R.  561,  an  analysis  by  the  Arizona  Center  for  Law  in  the  Public  Interest 
found  that  the  bill: 

'affirmatively  prohibits  a  wide  range  of  actions  to  protect  the  public  health  and  safety 
.  .  .  that  could  in  many  cases  bar  the  state  from  acting  to  prevent  potential  health 
threats,  environm^ital  hazards,  unsafe  practices,  neglect  of  children  and  senior 
citizens,  and  abuse  of  civU  rights.   For  example,  the  state  might  be  unable  to  stop  the 
dumping  of  a  chemical  that  is  only  suspected  of  causing  cancer  in  a  residential  area 
because  the  state  could  not  prove  that  the  chemical  was  actually  harming  people  or 
that  dumping  restrictions  would  'signifrcantly'  advance  human  health.' 

Editorials  across  the  country  have  revealed  the  wide-ranging  destructive  effects  of  takings 
bills.   A  June  3,  1993,  editorial  in  the  Tribune  Newspapers  (Mesa  -  Tempe  -  Chandler, 
Arizona)  described  the  impacts  of  a  state  version  of  H.R.  561: 

"[Y]ou  may  well  wind  up  pulling  out  your  wallet  to  compensate  propety  owners  who 
have  been  over-dumping  pesticides  (you  made  their  property  less  valuable  by 
forbidding  that),  polluting  the  groundwater  (same  reason),  polluting  the  air,  etc.  .  , 
Those  'protected'  are  mining,  agricultural  and  other  such  speaal  interests  whose  use 
of  the  land  most  greatly  affects  the  public  health  and  safety.  ...   If  you  like  lawyen, 
confusing  law,  spending  flie  state's  money,  open-pit  mines  and  pesticides,  you're 
bound  to  love  this  law.' 

Attached  is  the  National  Wildlife  Federation  factsheet  entitled  'Editorial  Boards  Take  On 
Takings  Bills'  and  a  number  of  editorials  on  this  subject  collected  from  newspapos  across 
the  country,  showing  a  clear  and  consistent  message  against  proposed  l^slation  like  H.R. 
561. 

UNFOUNDED  FEARS  ABOUT  REGULATORY  TAKINGS 

Proponents  of  takings  bills  claim  that  they  are  reacting  to  overzealous  implementation  of 
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federal  laws,  numerous  allied  horror  stories,  and  countless  alleged  takings  of  private 
property.   However,  these  all^ations  are  largely  myths  when  closely  examined. 

Contrary  to  all^ations  by  proponents  of  H.R.  561,  the  implementation  and  enforcement  of 
federal  regulations  have,  in  fact,  lapsed  during  the  past  twelve  years,  a  period  of  time  with 
Administrations  not  known  for  their  r^ulatory  zeal.   A  r^ent  Goieral  Accounting  Office 
study  reported  that  only  three  federal  cases  have  ever  found  a  taking  under  the  Section  404 
program,  and  that  two  of  these  are  currently  under  aiqjeal.  (GAO/RCED-J  3-176FS,  August 
1993).  No  federal  court  has  ever  found  that  the  Eodangoed  Species  Act  (ESA)  has  resulted 
in  a  Fifih  Amendment  "taking"  of  private  pn^)erty.  Thus,  even  though  the  Endangered 
Species  Act  and  the  program  governing  wetlands  permits  under  Section  404  of  the  Clean 
Water  Act  have  beai  the  most  p«:^>ular  wh^qung  boys,  there  has  been  no  significant  upsurge 
in  takings  judgments  against  the  federal  government. 

A  zizjoT  reason  for  the  lack  of  successful  taking  claims  is  that  both  the  ESA  and  Section  404 
are  far  more  flexible  than  their  opponents  charge.   Less  than  4%  of  Section  404  wetlands 
permit:  ire  denied  and  99.9%  of  all  projects  reviewed  under  the  ESA  go  forward. 
Furthermore,  incentives  and  revisions  to  reduce  red  tape  are  included  in  wetlands  and 
endangered  ^ecies  reauthorization  bills  that  have  been  introduced  in  Congress  with  the 
support  of  NWF  and  the  consMvation  community.  These  include  H.R.  2043,  Rqjresentative 
Studds'  (D-MA)  'Endangoed  Species  Act  Amendments  of  1993,"  and  H.R.  3S0, 
Representative  Edwards'  ((D-CA)  "Wetlands  Reform  Act  of  1993." 

Takings  advocates  also  point  to  so-calied  horror  stories  to  jusdiy  thdr  fears  about  ova- 
regulation,  but  in-d^th  looks  at  these  anecdotes  prove  that  they  are  fiill  of  half-tnitfas. 
Attached  is  a  s«ies  of  &ctshee^  piepaied  by  the  National  Wildlife  Federatioa  ectitied  "The 
Rest  of  the  Story,"  which  set  the  record  strsdght  on  these  allied  horrors.   For  example,  in 
one  Pennsylvania  case  John  Pozgai  was  jailed  after  he  ignored  rq)eated  administrative  and 
court  ordo^  to  stop  filling  in  a  wetland  which  resulted  in  flooding  his  neighbors'  homes. 

REGULATING  UNWISE  ACTTVITY  PROTECTS  PEOPLE  AND  PROFEXTY 

In  order  to  protect  private  property,  it  is  essential  to  prevent  uncontrolled  pdlution,  filling  of 
wetlands  and  oibes  activity  that  eadangers  neighboring  and  downstram  private  propoty,  the 
public,  and  the  environment.  Attached  are  numerous  examples  of  "Kansas  Cases  of  Citizens 
Using  Environmental  Regulations"  to  protect  their  private  property  and  their  health  and 
safety. 

We  all  live  downwind,  downstream  or  next  door  to  ptopaty  on  which  uncontrolled  pollution, 
filling  of  wetlands  or  other  activity  can  destroy  our  property  values  as  well  as  our  economic 
security,  healdi,  safety,  and  ability  to  hunt  and  fish.  This  is  why  reasonable  mutual 
limitations  on  property  are  necessary  to  protect  private  property,  and  our  coUective  private 
rights  to  breathe  clean  air,  to  use  ftesh  water,  and  to  be  protected  against  health  hamrds  and 
unsafe  practices. 
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In  interpreting  the  Constitution,  the  United  States  Supreme  Court  has  Tepeaiedly  stressed  that 
no  one  has  the  right  to  abuse  property  in  a  way  that  causes  a  nuisance  to  neighboring  private 
property  and  the  public.   For  example,  in  the  Lucas  versus  South  Camlin^  C^^aatal  Council 
case,  Justice  Scalia  stated  that  the  owner  of  a  lake  bed  (or  other  wetland)  'would  not  be 
entitled  to  compensation  when  he  is  denied  the  requisite  permit  to  engage  in  a  laodfilling 
operation  that  would  have  the  effect  of  flooding  others'  land.'    112  S.  Ct.  2886,  29(XK)1 
(1992).  The  reason  is  simple;  denying  you  a  Section  404  Qean  Water  Act  permit  to  fill 
your  wetland  is  not  taking  anything  away  from  you,  because  you  never  had  a  right  to  flood 
your  neighbors,  even,  as  Justice  Scalia  said,  if  the  property  has  no  productive  use  unless  it  is 
filled. 

The  loss  of  millions  of  acres  of  wetlands  has  increased  flooding  and  the  resulting  massive 
destruction  of  private  property.   With  regard  to  the  record  floods  of  1993  on  the  Mississippi, 
Missouri  and  Kansas  rivers  and  their  tributaries,  there's  absolutely  no  question  that  while 
some  flooding  was  inevitable,  the  loss  of  wetlands  made  the  flooding  worse. 

Throughout  these  basins,  crops  were  inundated,  levees  failed,  banks  caved  into  the  rivers, 
sand  was  dqx)sited  on  productive  soils,  private  property  was  ruined  and  wildlife  habitats 
were  sevo^y  damaged.   As  I  helped  flood  victims  move  their  belongings  to  higher  ground 
last  July,  I  could  not  help  but  Hahk.  that  the  waters  would  not  be  this  high  and  the  property 
damage  would  not  be  so  great  if  Kansas,  Nebraska,  Iowa,  Missouri  and  Illinois  had  not 
destroyed  over  two-thirds  of  their  wetlands  (Over  17  millicHi  acres). 

While  Section  404  is  a  popular  scapegoat,  we  need  laws  that  protect  wetlands  because 
wetlands  have  essential  ecological  functions  in  the  water  cycle.   This  need  is  particularly 
clear  in  the  Great  Plains.  In  states  like  Kansas,  water  is  perhaps  our  most  precious  natural 
resource.    Clean  water  will  be  the  limiting  factor  in  future  growth.   It  is  in  the  long  term 
common  interest  of  private  citizens  and  the  business  community  not  to  undermine  our 
regulatory  laws  that  protect  these  resources. 

At  May  21,  1992  Merchant  Marine  and  Fisheries  Subcommittee  hearings  oa  Wetlands  and 
Takings,  Rqjresentative  NiU  Lowey  (D-NY)  stated  that: 

"I  represent  an  area  where  individual  property  rights  and  economic  opportunities  are 
jeopardized  far  more  by  loss  of  wetlands  than  by  efforts  to  preserve  these  resources. 

Long  Island  and  a  growing  portion  of  Westchester  County's  water  supply  is  choking 
on  the  influx  of  nitrogen  and  other  pollutants  that  were  once  neutralized  by  tidal 
wetlands.   This  translates  into  skyrocketing  water  and  sewer  rates  for  property  owners 
and  others  who  must  pay  the  millions  and  even  billions  that  it  takes  to  filter  our  water 
supply  and  implement  nitrogen  removal  at  our  wastewater  treatment  plants.  We  used 
to  get  this  service  for  free  from  our  wetlands." 

If  conservation  laws  are  gutted,  will  the  Plains  states  have  clean  water  for  economic  growth; 
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will  our  grandchildren  have  to  go  to  zoos  to  see  Pintail  ducks;  and  will  fiingi  new  to  science 
become  extinct  before  they  can  be  discovered  by  mycologists  and  new  drugs  be  developed 
from  them?  The  price  tag  of  lost  biodiversity  will  be  paid  in  terms  of  economic  growth, 
human  health,  and  a  lower  quality  of  life  if  wetlands  are  not  protected. 

The  scientific  litoature  firmly  establishes  numerous  critical  ecological  functions  of  wetlands, 
each  of  which  has  enormous  economic  value  in  protecting  private  property,  jobs  and  otiya 
values.   These  include: 

•  water  quality-protection  form  polluted  runoff  and  sediment 

•  flood  conveyance 

•  storm  surge  abatraoent 

•  groundwater  recharge  and  discharge 

•  habitats  for  rare  and  endangoed  q)ecies,  waterfowl  and  otho^  wildlife 

•  habitats  for  fish  and  shellfish 
9  recreation 

•  water  supply  food  production 

•  timber  Reduction 

•  historic  and  archaecdogical  sites 

•  education  and  research 

•  open  space  and  aesdietics 

For  example,  a  majority  of  the  commercial  fish  catch,  which  was  valued  at  $3.86  billion  in 
1990,  depends  on  wetlands;  and  wetland  dependent  recreation  in  the  U.S.  (m  the  form  of 
hunting,  fishing,  and  non-consumptive  wildlife  related  activities)  is  valued  at  $5S  billion, 
providing  opportunities  for  170  million  people. 

These  economic  values  are  discussed  in  detail  in  the  attadied  excerpt  from  the  National 
Wildlife  Federation's  testimony  for  the  record  of  the  May  21,  1992  Merchant  Marine  and 
Fisheries  Subcommittee  hearings  on  Wetlands  and  Takings. 

Some  people  think  that  the  answer  to  every  perceived  problem  is  to  pass  another  law. 
Takings,  however,  must  be  decided  through  the  courts  on  a  case-by-case  basis.  That  is  the 
view  of  the  United  States  Stqtreme  Court,  throughout  its  many  years  of  deciding  whether  a 
regulation  results  in  a  taking  of  property  under  the  Constitution.  It  is  also  the  view  of  the 
National  Govenion  Association  which  resolved  that:  '[Ilntcipr^ation  of  the  Fifth 
Amendment  of  the  Constitution  concerning  the  taking  of  property  by  government  is  the 
dppiopTvaie  province  of  dte'courts,  [and]  legislative  requirements  are  not  warranted.    .  .  . 
Congress  should  not  l^islate  a  definition  of  compensable  taking  ....  A  statutory  definition 
of  compensable  taking  would  have  far-reaching  implications  fot  state  and  local  zoning,  land 
management,  and  public  health  laws  of  all  kinds. '-NGA  Resolution,  Winter  Meeting, 
February,  1992. 

Similariy,  die  Clinton  Administiation's  August  24,  1993  policy  statement  on  wetlands 
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concludes  that  while  courts  are  available  to  decide  any  takings  claims,  'Due  to  the  unique 
nature  of  each  situation,  these  issues  must  be  considered  on  a  case-by-case  basis.   Therefore, 
the  AdministratioQ  does  not  support  a  legislative  approach  to  this  issue."  (p.2S). 

H.R.  561  EMPOWERS  THE  ATTORNEY  GENERAL 

TO  CHOOSE  WHICH  CONGRESSIONAL  MANDATES  TO  ENFORCE 

Under  H.R.  561,  the  Attorney  General  will  become  the  de  facto  "czar"  of  all  federal 
regulatory  activities,  picking  and  choosing  which  laws  to  enforce  on  the  basis  of  Executive 
Order's  12,630's  enofieous  interpretation  of  what  might  constitute  a  "taking."  This  would 
place  an  inordinate  amount  of  power  in  the  hands  of  the  Executive  Branch,  whose 
responsibility  it  is  to  implement  and  enforce  the  laws  Congress  passes.   The  Supreme  Court 
has  recognized  that  the  courts  are  uniquely  qualified  to  judge  whether  implementation  of  a 
law  in  a  particular  circumstance  might  "taJke"  private  property  and  thus  require 
compensation.    As  Senator  Majority  Leader  Mitchell  (D-ME)  described  the  problem  posed 
by  a  prior  Senate  version  of  this  bill: 

"The  executive  order  attempts  to  use  the  Constitution's  just  compensation  clause  as  an 
excuse  to  impose  a  regulatory  philosophy  on  Federal  agency  efforts  to  implement  the 
law  without  regard  to  the  determinations  that  were  made  by  Congress  in  enacting  the 
law." 

137  Cong.  Rec.  S  7651-62  (June  12,  1991). 

CONCLUSION 

At  an  absolute  minimum,  I  would  hope  to  leave  you  today  with  one  key  point:  the  issue  is 
far  more  complicated  than  it  may  appear  at  first  blush.  Before  you  decide,  look  at  who  is  on 
which  side  of  the  issiie:  takings  bills  are  pushed  by  mining  companies,  developers  and  other 
companies  that  are  concerned  with  maximizing  short-term  profits  regardless  of  impacts  on 
their  neighbors'  long-term  pn^)aty  values,  the  public  health  and  the  environment.  Takings 
bills  are  o{^)osed  by  commtmity  groups,  public  health  groups,  editorial  boards, 
conservationists,  consumers,  civil  rights  groups,  labor  unions,  the  Natioiial  Governors 
Association,  and  those  concerned  with  protecting  our  historic  heritage. 

Proponents  of  takings  l^slation  have  wrapped  themselves  in  the  banner  of  private  property 
rights.  It  would  be  more  accurate  and  honest  if  they  wrapped  themselves  in  greenbacks.  If 
you  want  to  protect  privateproperty,  cut  unnecessary  government  red  tape,  avoid  tax 
increases,  and  preserve  the  rights  of  your  constituents  to  bunt,  fish,  and  enjoy  the  numerous 
benefits  of  clean  air  and  water,  then  oppose  H.R.  561. 

(Attachments  follow:) 
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KANSAS  CASES  OF  CITIZENS  USING  ENVIRONMENTAL  REGULATIONS 

Laurence  D.  7ijckerman 

South  Central  Regional  Director 

Kansas  Wildlife  Federation 

NOTE:  Unlike  its  neighbors  such  as  Missouri  and  Arkansas,  In  Kansas,  the  stream 
banks  and  bottom,  including  the  floating  rights  belong  to  the  landowner  and  are 
not  available  for  public  access.  Exceptions  are  rivers  in  public  ownership  and 
Kansas'  three  navigable  rivers:  The  Arkansas,  Kansas,  and  Missouri  Rivers. 

1.  Ms.  Ranae  Brunback,  Baxter  Springs,  KS:  Ms.  Brunback  lives  along  the 
Spring  River  in  Cherokee  County,  KS  and  she  successftilly  instigated  the 
significant  environmental  improvement  of  an  upstream  30,000  head  domestic 
turkey  farm  that  was  proposed  for  the  Spring  River  100-year  floodplain. 
Large  modifications  to  the  original  plans  for  the  Case  Farms  Turkey  Farm 
were  forced  by  Ranae  by  using  the  National  Pollution  Discharge  Elimination 
System  sections.  Section  404  and  401  of  the  Clean  Water  Act,  the  Federal 
Emergency  Management  Agency's  floodplain  regulations,  the  Kansas  Nongame 
and  Endangered  Species  Conservation  Act,  the  Kansas  Water  Quality 
Standards,  the  Kansas  Department  of  Health  and  Environment's  livestock 
feedlot  regulations,  and  the  Kansas  Division  of  Water  Resource's 
floodplain  fill  regulations.  Through  her  persistence,  Ms.  Brunback  was 
able  to  meet  in  person  with  Congressman  Jim  Slattery,  Governor  Joan 
Finney,  and  the  Secretary  of  the  Kansas  Department  of  Health  and 
Environment.  The  Spring  River  Is  Kansas'  most  biodiverse  river  which  not 
only  provides  habitat  for  several  threatened  and  endangered  species,  but 
also  provides  drinking  water,  contact  and  non-contact  recreation 
downstream  to  neighboring  Indian  tribes  and  citizens  of  the  State  of 
Oklahoma. 

2.  J.D.  Hann,  Derby,  KS:  J.D.  Hamm  was  a  7  year-old  who  thrived  on  angling, 
rafting  on  his  homemade  "Huck  Finn-style"  raft,  and  viewing  the  200+  year- 
old  burr  oaks  and  the  wildlife  that  depend  on  them  in  his  beloved  Spring 
Creek  in  Sedgwick  County,  KS.  In  some  parts  of  the  country.  Spring  Creek 
would  have  been  Just  another  stream,  but  to  find  this  wildlife  oasis  with 
its  relatively  ancient  forest  within  metropolitan  Wichita  is  not  only 
remarkable,  it  was  such  a  good  secret,  it  was  surprising.  The  City  of 
Derby  was  planning  on  using  Spring  Creek  as  a  public  right-of-way  for  a 
gravity- fed  sewage  line;  not  the  riparian  corridor  only,  but  the  stream 
itself!  J.D.  and  his  young  friends  wrote  to  the  City  of  Derby  and  even 
testified  at  a  standing-room-only  city  council  meeting.  The  results  using 
the  Clean  Water  Act,  Kansas  Water  Quality  Standards,  Kansas  Nongame  and 
Endangered  Species  Act,  and  Kansas  Department  of  Health  and  Environment 
regulations  for  sanitary  sewer  lines  was  the  dramatic  modification  of  the 
original  plan  with  the  preservation  of  most  of  Spring  Creek  and  its 
magnificent  riparian  corridor.  In  a  few  cases,  landowners  did  not  succeed 
with  environmental  regulations  and  resorted  to  donating  conservation 
easements  to  the  Kansas  Department  of  Wildlife  and  Parks.  A  fund  was  set 
up  by  the  City  of  Derby  to  offset  some  wildlife  habitat  losses.  This 
action  was  so  strong  that  several  city  council  members  lost  their  seats  in 
the  following  election,  including  the  mayorl  However,  on  a  sadder  note, 
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J.O.  did  lose  his  favorite  fishin'  hole  and  several  towering  burr  oaks. 

3.  Mr.  Lyons,  Bazaar,  KS:  Mr.  Lyons  loves  his  stretch  of  Rock  Creek  and  the 
.  aquatic  and  terrestrial  wildlife  that  it  supports  near  his  home  in  rural 

Chase  County,  near  Bazaar,  KS.  The  South  Fork  Watershed  District,  a 
quasi-public  branch  of  local  government  which  is  granted  the  powers  of 
taxation  and  eminent  domain,  but  is  ruled  by  local,  elected  landowners, 
wanted  to  build  a  publicly-funded  watershed  reservoir  on  Mr.  Lyons' 
property  as  part  of  a  general  watershed  plan.  The  dam  would  have  flooded 
his  stream  and  its  riparian  forest  buffer.  Mr.  Lyons  did  not  want  a 
reservoir  on  his  property,  but  preferred  the  Flint  Hills  stream;  In  fact 
that  is  why  he  purchased  the  ranch  as  his  get-away  fr-om  his  corporate  life 
in  urban  Johnson  County  {metropolitan  Kansas  City).  Because  he  did  not 
want  to  sell  his  property,  the  South  Fork  Watershed  District,  funded  by 
local  taxes,  the  USDA  Soil  Conservation  Service,  Kansas  State  Water  Plan 
excise  taxes,  and  the  Kansas  State  Conservation  Comnission,  threatened  his 
property  with  condemnation.  Mr.  Lyons  investigated  protecting  the 
naturalness  of  his  property  using  the  federal  Endangered  Species  Act  and 
the  Kansas  Nongame  and  Endangered  Species  Conservation  Act.  The  strean  on 
his  property  has  the  State-protected  Topeka  shiner,  Hotropis  topeka,  which 
Is  also  considered  by  the  U.S.  Fish  and  Wildlife  Service,  Region  6  Office 
to  be  In  a  "prellsting"  category  and  is  listed  as  a  Federal  Candidate 
Species.  The  stream  and  all  the  streams  of  the  South  Fork  Cottonwood 
basin  feed  into  the  Cottonwood- Neosho  River  drainages  which  support  the 
state  and  federally-threatened  N(>osho  madtom,  Noturus  placidus.  Because 
of  its  Endangered  Species  Act  status  the  U.S.  Fish  and  Wildlife  Service  is 
in  formal  Section  7  Consultation  with  the  U.S.  Soil  Conservation  Service 
and  has  served  notice  to  the  U.S.  Army  Corps  of  Engineers.  In  the  end,  to 
avoid  additional  risk,  Mr,  Lyons  transferred  his  development  rights  to  the 
Kansas  Department  of  Wildlife  and  Parks  In  the  form  of  a  parmanent 
conservation  easement. 

4.  Mr.  Pat  Sauble,  Cedar  Point,  KS:  Mr.  Sauble,  the  owner  of  a  large  ranch 
along  Cedar  Creek,  a  tributary  to  the  Cottonwood  River,  In  Chase  County, 
KS,  successfully  fought  the  state  and  federal  government  from  building  a 
large,  multipurpose  reservoir  along  his  stream.  Mr.  Sauble  was  also  able 
to  mobilize  neighboring  riparian  landowners.  The  Cottonwood  River  was 
included  in  the  U.S.  National  Park  Service's  National  Rivers  Inventory 
under  the  Wild  and  Scenic  Rivers  Act  and  provides  Designated  Critical 
Habitat  for  the  threatened  Neosho  madtom.  Mr.  Sauble  and  his  fellow 
citizens  used  the  Clean  Water  Act,  the  Kansas  Nongame  and  Endangered 
Species  Conservation  Act,  the  National  Environmental  Policy  Act,  and  the 
Kansas  Water  Quality  Standards  to  successfully  fight  off  this  huge 
porkbarrel  project. 

5.  Mr.  Bin  Forsythe,  Olathe,  KS:  Mr.  Forsythe  of  suburban  Olathe  in  Johnson 
County,  KS  lives  along  an  unnanted  tributary  of  Mill  Creek  which  he  has 
preserved  and  enhanced  for  wildlife  benefits.  Mr.  Forsythe' s  upstream 
neighbor,  Mr.  Garrett  Salmon,  was  using  the  stream  as  an  Illegal  disposal 
site  for  yard  litter,  old  barbecues,  55  gal  barrels,  and  a  continual 
stream  of  poorly-treated  septic  tank  effluent.  Mr.  Forsythe  felt  that  his 
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neighbor  was  violating  the  State  Water  Quality  Standards,  State  Solid 
Waste  Disposal  Regulations,  the  Clean  Water  Act,  and  the  Kansas  Streaa 
Obstructions  Act  by  his  dumping.  Mr.  Salaon,  the  upstream  neighbor  was 
apparently  also  creating  a  public  nuisance  under  Conmon  Law  by  creating  an 
odor,  taste,  and  potential  health  problem  and  was  damaging  Mr.  Forsythe's 
property  Including  his  restored  wetlands  and  his  goldfish  pond.  The 
neighbor  was  also  violating  Johnson  County  Sanitary  Code  with  his  illegal 
septic  system  discharge.  Inspectors  from  several  state,  federal,  and 
local  health  and  environmental  agencies  viewed  the  site  and  shut  the 
neighbor's  actions  down. 

NOTE:  Several  rural  and  suburban  Kansas  citizens  have  complained  successfully 
about  neighbors  with  Illegal,  environmentally-unsound,  and  health-risKIng  septic 
systems  that  discharge  directly  Into  Kansas  streams,  ponds,  and  wetlands. 

6.  Mr.  Jack  Crisp,  Colby  KS:  Mr.  Crisp  lived  In  the  outskirts  of  the  City  of 
Colby  in  Thomas  County  along  Prairie  Dog  Creek.  Mr.  Crisp  enjoys  the 
wildlife  that  live  along  the  riparian  wetlands  of  his  stream  so  much  he 
has  shared  It  for  years  with  thousands  of  Boy  Scouts  and  elementary  school 
students,  who  he  has  Invited  for  outdoor  classroom  and  overnight  camping 
experiences.  Mr.  Crisp  was  ahead  of  his  time  and  his  educational  wetlands 
predate  the  Kansas  Department  of  Wildlife  and  Parks'  successful  OWLS 
(Outdoor  Wildlife  Learning  Sites)  Program.  However,  he  did  not  foresee 
suburbia  growing  up  around  his  ranchette  and  encroaching  on  his  lifestyle 
and  his  special  stream-wetlands  complex.  Mr.  Crisp's  neighbors  tried  to 
force  him  to  bulldoze  his  wetlands,  drain  them,  and  channelize  his  stream 
reach  because  of  the  supposed  flood  risks  and  mosquito  breeding  attributed 
to  his  property,  claiming  it  was  a  public  nuisance.  Mr.  Crisp 
successfully  fought  the  neighbor's  proposal  for  a  stream  alteration  using 
the  Kansas  Water  Projects  Environmental  Coordination  Act  process  with 
several  natural  resource  agencies  coming  to  his  support.  Not  only  was  Mr. 
Crisp  able  to  preserve  his  privately- owned  educational  natural  area,  he 
was  able  to  prove  that  the  increase  in  mosqultos  was  due  to  his  suburban 
neighbors  changing  the  existing  land  uses  from  prairie  to  landscaped  lawns 
and  Increasing  water  use  to  sustain  these  non-native  plants  and  that  his 
wetlands,  with  their  native  fish  species  and  dragonflles  actually  helped 
control  the  area  pests.  In  the  end,  Mr.  Crisp  was  awarded  a  "Backyard 
Wildlife  Certification"  by  the  Kansas  Department  of  Wildlife  and  Parks  for 
his  provision  of  wildlife  habitat. 

7.  Ms.  Ardis  Gugler,  Woodbine,  KS:  Ms.  Gugler  loved  her  little  piece  of 
nature  along  Carey  Creek,  Dickinson  County,  KS  that  had  been  In  her 
family's  hands  since  President  Abraham  Lincoln  deeded  to  them  In  the  1800s 
during  the  Homestead  Act.  In  fact,  Ms.  Gugler,  who  has  recently  moved 
back  to  the  farm,  has  the  original,  framed  document  signed  by  President 
Lincoln  hanging  over  her  mantle.  Ms.  Gugler  had  Just  completed  building 
a  small  house  along  the  banks  of  Carey  Creek  for  her  mother.  Her  aged 
mother  was  to  live  her  final  days  out  with  some  dignity,  privacy,  and  in 
full  view  of  their  beloved  stream  and  the  great  blue  herons,  belted 
kingfishers,  and  other  wildlife  It  supports.  But  the  Kansas  Department  of 
Transportation  and  Dickinson  County  decided  they  wanted  to  replace  an 
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aging  wooden  bridge  that  crossed  Carey  Creek  on  the  adjacent  county  road. 
There  had  always  been  a  curve  in  the  road,  that  followed  the  stream  and 
everyone  knew  it  was  Important  to  slow  down  as  they  approached  the  bridge. 
Sonie  area  farmers  were  pressuring  the  Dickinson  County  to  replace  the 
bridge  with  a  larger  and  wider  bridge  to  acconwodate  their  more  modern 
farm  Implements,  but  the  county  which  has  continually  shrank  in  population 
as  small  family  farms  "get  eaten  up"  by  larger,  corporate  fams,  could  not 
afford  the  new  bridge  without  Federal  Highway  Adalnlstratlon  Funds, 
administered  by  the  Kansas  Department  of  Transportation.  To  meet  the 
standards  to  qualify  for  federal  funding,  the  bridge  has  to  handle  a 
minimum  of  30  cars  per  day  (which  It  did  noti).  Only  the  school  bus  In 
'.  one  direction  and  the  rural  mall  carrier  (2x  per  day)  were  the  regular 
users  of  the  old  bridge.  With  the  increase  In  reported  traffic  came  other 
federal  standards  for  sight  distance  to  handle  traffic  at  an  increased 
speed.  To  achieve  the  sight  distance,  the  curve  had  to  be  renoved,  the 
road  leveled,  and  the  stream  altered  significantly.  Carey  Creek  1s  very 
diverse  and  includes  Topeka  shiners  In  its  Ichthyofauna.  The  KOOT  plans 
called  for  creating  an  artificial  channel  to  replace  the  natural  strean 
and  the  alignment  totally  by-passed  Hs.  Gugler's  property.  In  the  end 
using  the  Kansas  Nongame  and  Endangered  Species  Conservation  Act,  the 
Kansas  Strean  Obstructions  Act,  the  Kansas  Water  Projects  Envlronnental 
Coordination  Act,  the  Clean  Water  Act,  and  the  State  Water  Quality 
Standards,  Hs.  Gugler  was  able  to  get  the  plans  changed  and  protect  her 
reach  of  Carey  Creek  on  her  property  and  provide  her  mother  the  view  of 
nature  she  so  justly  deserved.  The  reduced  loss  of  Topeka  shiner  habitat 
was  mitigated  with  constructed  riffles. 

8.  Hs.  "Y",  Oregon:  Although  Hs.  "Y"  lives  In  Oregon,  she  Is  a  property 
owner  in  Allen  County,  KS.  The  watershed  district  wanted  to  condemi  her 
property  and  actively  discouraged  her  with  scare  tactics  from  Interacting 
with  the  Kansas  Department  of  Wildlife  and  Parks  to  create  a  mitigation 
plan.  In  the  end,  Hs.  "Y",  who  also  Is  an  attorney,  protected  her 
property  rights,  received  the  entitled  mitigation  for  wildlife  habitat 
losses  as  required  by  Public  Law  S66  (Watershed  Program),  and  will 
probably  win  Allen  County's  Banker's  Conservation  Award  for  Stewardship  of 
private  property  by  wildlife  habitat  enhancement. 

9.  David  and  Babe  Bock,  Nashville,  KS:  Hr.  David  and  Babe  Bock  are  brothers 
and  70+  year-old  bachelor  ranchers  who  have  spent  their  entire  lives  on 
the  homestead  on  the  banks  of  the  Chikaskia  River  in  Kingman,  County. 
Oownstrean  of  their  ranch,  the  Depenbuschs,  the  adjacent  landowners, 
illegully  bulldozed  a  mile  reach  of  the  river  removing  all  the  meanders 
and  riparian  timber,  to  increase  his  farm  production.  After  several  years 
of  spring  floods,  the  county  bridge  downstream  of  the  neiohbor's  property 
washed  out  because  of  his  Illegal  channelization.  Still  the  Bock  brothers 
did  not  complain,  wanting  to  remain  "good  neighbors*  and  avoiding  the 
label  of  "trouble-makers."  That  was  at  least  until  1992,  when  the 
Chikaskia  River  started  a  major  head-cut  upstream  onto  their  property  and 
their  beautiful  stream  and  stable  banks  starting  unwinding.  With  banks 
caving  in,  fences  and  farm  buildings  on  the  Bock  homestead  are  threatened 
by  the  %9'^WQ  erosion.  Using  the  Section  404  provisions  of  the  Clean 
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Water  Act,  the  Kansas  Stream  Obstructions  Act^  the  Kansas  Water  Projects 
Environmental  Coordination  Act,  and  the  Kansas  State  Water  Quality 
Standards,  the  Bock  brothers  are  fighting  to  have  the  downstream  Illegal 
channelization  restored  to  the  original  neandering  Chikaskia  River  and 
then  have  their  banks  restored  and  their  strean  reach's  grade  stabilized. 

10.  Ms.  Opal  Wmiams,  Wichita,  KS:  Ms.  Opal  Williams,  is  an  octogenarian  who 
loves  her  trees,  Eastern  spotted  skunks  (State  threatened),  squirrels, 
white-tailed  deer,  and  other  wildlife  found  in  her  backyard  along  Rolling 
Hills  Creek,  a  tributary  to  Cowskin  Creek,  within  the  City  linits  of 
Wichita  in  Sedgwick  County,  KS.  Opal  kept  to  herself  until  she  found  out 
about  the  City  of  Wichita's  plan  to  destroy  her  creek  and  Its  riparian 
wildlife  values  in  the  name  of  local  flood  control.  Through  the  Clean 
Water  Act  and  the  Kansas  Nonngame  and  Endangered  Species  Conservation  Act, 
Opal  was  able  to  get  the  U.S.  Army  Corps  of  Engineers  and  the  City  of 
Wichita  to  hold  a  public  meeting  in  Wichita  to  discuss  the  plans  and  some 
neighbors  opposition.  As  provided  by  the  regulations  associated  with 
Section  404  of  the  Clean  Water  Act,  the  public  meeting  was  held, 
alternatives  were  discussed,  and  review  coonents  to  the  public  notice  were 
submitted  that  indicated  that  the  project  as  proposed  violated  the  404(bl) 
guidelines:  the  project  was  not  really  needed,  it  was  not  feasible,  and  It 
had  less  damaging  alternatives.  In  the  end,  most  of  the  stream  and  its 
values  were  preserved,  trees  and  native  grass  were  replanted  as  part  of  a 
mitigation  plan,  and  the  only  three  houses  partially  threatened  by  Rolling 
Hills  Creek  were  condemned  and  removed,  with  the  hoiaeowners  justly 
compensated. 

11.  The  citizens  of  Linn  County,  KS:  The  citizens  of  Linn  County,  KS 
successfully  organized  to  fight  the  conversion  of  a  large  ranch  that 
ranged  over  the  Kansas  -  Missou'-i  border  in  the  Marais  des  Cygnes  -  Osage 
River  basin  into  a  large  corporate  hog  farm  and  a  solid  waste  landfill. 
These  citizens  used  the  Clean  Water  Act  (Section  401  certification),  the 
State  Water  Quality  Standards,  and  the  National  Pollution  Discharge 
Elimination  System  Permit  regulations  to  prevent  the  contamination  of 
their  surface  and  ground  water  supplies  on  their  private  property.  Also 
involved  was  the  protection  of  an  existing  State  Wildlife  Area,  the  Marais 
des  Cygnes  Wildlife  Management  Area,  and  a  recently  purchased  federal 
National  Wildlife  Refuge,  which  contain  extensive  wetlands  and  provide 
Designated  Critical  Habitat  for  an  endangeriid  freshwater  mussel,  and 
winter  habitat  for  endangered  bald  eagles  and  peregrine  falcons.  Local 
ordinances  were  written  to  also  help  the  environment  through  activism  in 
county  government. 

NOTE:  Several  Kansas  landowners  have  successfully  acted  under  Common  Law  (public 
nuisance)  and  with  the  State  Water  Quality  Standards  on  the  environmentally-risky 
siting  of  gravel  pits,  limestone  quarries,  solid,  and  hazardous  waste  landfills. 

12.  The  citizens  of  Wyandotte  County,  KS:  The  citizens  of  Wyandotte  County, 
KS  successfully  organized  to  prevent  the  siting  of  a  hazardous  waste 
landfill  on  top  of  the  historic  Afro-American  free-slave  town  of  Quindaro. 
These  citizens  used  the  Clean  Water  Act  (sections  404  and  401),  the 
Endangered  Species  Act,  the  Sta.te  Water. Quality  Standards,  CERCLA,  the 
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State  Historical  regulations,  and  the  federal  statutes  and  regulations  on 
preserving  historic  sites.  The  siting  also  threatened  the  water  quality 
of  the  adjacent  Missouri  River  which  is  Designated  Critical  Habitat  for 
several  state  and  federal  endangered  and  threatened  wildlife  species  and 
is  classified  as  a  navigable  river,  available  for  public  recreation  to  the 
citizens  of  Kansas  and  Missouri. 

13.  Jim  Bishop,  Douglass,  KS:  Jim  Bishop  successfully  organized  his  fellow 
riparian  landowners  on  Elghtmlle  Creek,  a  tributary  to  the  Irfalnut  River  in 
Butler  County  to  fight  the  expansion  of  an  existing,  polluting  cattle 
feedlot  and  to  protect  their  water  quality  and  the  wildlife  that  depends 
on  It.  Jim  used  the  public  notice  and  review  process  under  the  National 
Pollution  Discharge  Elimination  System  of  the  Clean  Water  Act,  the  Kansas 
State  Water  Pollution  Control  Permit  system,  the  Kansas  State  Water 
Quality  Standards,  as  well  as  public  nuisance  under  Common  Law.  Jim  and 
his  neighbors  were  able  to  stop  the  uncontrolled  expansion  of  this 
polluting  feedlot,  met  with  the  Governor  and  his  Secretary  of  Health  and 
Environment,  formed  a  citizen's  activist  group,  "OOPS",  formed  a  local 
chapter  of  the  Sierra  Club,  and  was  appointed  to  a  Governor's  Task  Force 
on  Feedlot  Regulation. 

14.  Jim  and  Bryan  Cherry  (brothers),  Farllngton,  KS:  The  Cherry  brothers  are 
bachelor  dairymen  from  rural  Crawford  County  who  never  spent  one  night  of 
their  70+  years  off  the  family  farm  along  Bone  Creek  in  the  Marmaton 
Basin.  Bone  Creek  Reservoir  Is  proposed  as  a  multipurpose  reservoir  that 
will  Inundate  much  of  their  land,  their  treasured  Bone  Creek,  and  Its 
associated  oak-hickory  forest.  The  brothers  love  their  wild  turkeys, 
pileated  woodpeckers,  and  white-tailed  deer  and  the  large  burr  oaks  and 
walnut  trees.  The  reservoir's  water  will  provide  drinking  water  benefits 
to  people  In  cities  and  towns  that  lie  outside  of  the  Marmaton  Basin  who 
have  contaminated  water  in  the  Cherokee  County  Superfund  Sites  as  well  as 
allow  the  development  of  a  large,  domestic  turkey  Industry  In  the  region. 
The  brothers  tried  to  fight  off  the  hostile  condemnation  using  the  Kansas 
Nongame  and  Endangered  Species  Conservation  Act,  the  Section  404  and  401 
Provisions  of  the  Clean  Water  Act,  the  Kansas  Streams  Obstructions  Act, 
and  the  Kansas  Water  Projects  Environmental  Coordination  Act.  The  project 
was  greatly  modified  to  eliminate  the  Impacts  on  two  protected  Kansas 
reptiles  and  to  create  a  mitigation  plan  for  replanting  trees  to  make  up 
for  losses  of  Designated  Critical  Habitat  for  the  threatened  broadhead 
skink  (lizard).  However,  the  brothers  efforts  to  protect  their  own 
property  has  failed  so  far  and  the  condemnation  is  proceeding.  One  of  the 
Cherry  Brothers  took  an  axe  to  a  SEE-KAN  RC&O  representative  to  get  him 
off  his  property,  since  the  Cherrys  had  not  granted  trespass  to  the 
developers. 

15.  Z-Bar  Ranch,  Strong  City,  KS:  The  Z-Bar  Ranch  Is  a  large,  Flint  Hills 
Ranch  with  historic  limestone  buildings  and  near  pristine  tall  grass 
prairies  in  Chase  County,  KS.  The  Z-Bar  went  Into  receivership  and  a  bank 
took  It  over.  The  bank  owned  this  private  property  and  had  decided  to 
sell  It.  In  the  absence  of  any  other  willing  buyers  at  the  asking  price, 
the  U.S.  National  Park  Service  with  the  encouragement  of  the  National 
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Audubon  Society  made  a  tender  offer  to  purchase  the  large  ranch  to  create 
a  Prairie  National  Monument.  This  was  a  case  of  a  private  seller  willing 
to  sell  their  private  property  to  a  willing  buyer,  the  National  Audubon 
Society.  In  this  case,  of  "reverse  takings",  some  outraged  neighboring 
ranchers,  fearing  "big  government's"  regulation  of  their  property,  blocked 
this  real  estate  transaction  1n  the  name  of  private  property  rights  and 
federal  "takings."  The  sale  is  still  in  negotiations,  but  it  appears  that 
a  bunch  of  noisy  landowners  have  "taken",  without  Just  compensation,  the 
property  rights  of  the  bank  to  willingly  sell  their  property. 

16.  Lake  Inman  shoreline  owner,  Inman,  KS:  A  Lake  Inman  shoreline  owner  who 
wishes  to  remain  anonymous,  complained  about  a  neighbor  who  continually 
dumped  construction  debris  including  asphalt  and  old  tires  into  the 
shallows  of  Lake  Inman  and  its  adjacent  wetlands.  Lake  Inman  may  be 
Kansas'  only  extant  natural  lake.  The  landowner  complained  and  an  After- 
The-Fact  Section  404  Permit  under  the  Clean  Water  Act  was  Issued  under 
public  notice  review.  The  wetlands  filler,  Mr.  Stuckey,  chose  to  Ignore 
the  U.S.  Army  Corps  of  Engineers,  U.S.  Environmental  Protection  Agency, 
the  U.S.  Fish  and  Wildlife  Service,  and  the  Kansas  Department  of  Wildlife 
and  Parks  orders  to  clean  up  the  Illegal  and  contaminating  fill  and  to 
restore  the  wetlands.  The  results:  Kansas'  first  denial  of  a  Section  404 
Permit  for  wetland  filling  in  at  least  ten  years;  court  ordered  wetlands 
restoration,  and  an  exploration  by  the  Kansas  Department  of  Wildlife  and 
Parks  to  determine  If  the  bottom  and  surface  rights  of  Lake  Inman  belong 
to  the  State  and  Its  citizens. 

17.  Ms.  Sharon  Oletz,  Bel  Aire,  KS:  Ms.  Sharon  Oletz,  a  suburban  landowner 
lives  near  the  Furley  Hazardous  Waste  Dump  in  metropolitan  Wichita, 
Sedgwick  County,  KS.  The  dump  is  now  managed  and  owned  by  the  ChemWaste 
Corporation  and  supervised  in  the  clean-up  mode  under  CERCLA  by  the  U.S. 
Environmental  Protection  Agency  and  the  Kansas  Department  of  Health  and 
Environment.  The  groundwater  beneath  the  Furley  dump  is  contaminated  by 
volatile  organic  compounds  (VOCs),  amongst  other  toxic  substances,  and  the 
pollution  plume  has  been  moving  off site  and  into  a  surface  tributary  of 
Chllsom  Creek.  Under  pressure  from  Ms.  Oletz  and  other  adjacent 
landowners,  public  meetings  over  the  cleanup,  remediation  and  containment 
of  the  pollution  plume,  alternative  drinking  water  for  several  Bel  Aire 
residents  Is  provided,  and  fish  tissue  sampling  were  conducted.  The  fish 
In  Prairie  Creek  were  found  to  be  contaminated  with  an  unsafe  level  of 
VOCs.  A  citizen's  advisory  group  helps  the  government  with  the  clean-up 
plans  now.  The  Clean  Water  Act,  CERCLA,  State  Water  Quality  Standards, 
and  the  Kansas  Department  of  Health  and  Environment's  hazardous  waste 
regulations  were  used  in  this  environmental  battle  with  big  business. 

18.  Ms.  "Z",  Ulysses,  KS:  Ms.  "Z"  is  a  cattle  rancher  along  the  Cimarron 
River  in  Grant  County.  Ms.  "Z'"s  cattle  graze  along  the  riparian  grasses 
and  drink  the  waters  of  the  Cimarron  River.  In  1991,  a  large  feedlot  in 
Grant  County  purposely  dumped  its  sewage  lagoons  by  breaching  their 
levees,  releasing  millions  of  gallons  of  high  nitrate,  high  bacteria,  high 
anmonla,  high  organic  content,  low  oxygen,  high  turbidity  and  suspended 
solids  feedlot  effluent  into  the  Cimarron  River  upstream  of  Ms.  ■Z"'s 
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ranch.  Many  of  Ms.  "2"'$  calves  died  and  several  cows  aborted  their 
fetuses  after  drinking  the  high  nitrate  water.  Nitrates  were  almost  high 
enough  to  kill  an  adult  cow  and  greatly  exceeded  the  Safe  Drinking  Water 
Act,  Clean  Hater  Act,  and  State  Water  Quality  Standards  of  lOpptn  nitrates. 
By  dumping  their  lagoons,  the  feedlot  also  violated  the  Kansas  Pollution 
Control  Permit  and  the  National  Pollution  Discharge  Elimination  System 
Permit,  under  the  Clean  Water  Act.  Ms.  "Z"  used  the  state  and  federal 
laws  and  regulations  to  get  the  feedlot  to  clean  up  Its  site  and  repair 
its  lagoons.  She  also  suffered  real  estate  and  other  property  damage  due 
to  the  feedlot's  negligence.  Relief  for  these  damages  may  be  found  In 
civil  court. 

19.  Larry  Shalllnski,  Lawrence,  KS:  Mr.  Shalllnskl  Is  a  citizen  who  lives  in 
Lawrence,  KS  and  who  enjoyed  the  Kansas  River  and  its  wildlife,  especially 
endangered  bald  eagles  in  the  winter  (Douglas  County).  A  proposed 
commercial  development,  the  Kansas  River  Plaza,  threatened  the  river's 
ecosystem  and  the  wintering  bald  eagles  that  feed  on  river  fishes  and 
waterfowl  that  concentrate  below  Bowersock  0am  by  filling  in  portions  of 
the  Kansas-  River  and  by  Increasing  human  activity  on  the  proposed 
riverside  pedestrian  mall.  Using  the  Section  404  provisions  under  the 
Clean  Water  Act,  the  Endangered  Species  Act,  and  the  Kansas  Nongaoe  and 
Endangered  Species  Conservation  Act,  Mr.  Shalllnskl  and  his  neighbors  were 
able  to  get  local  public  hearings,  project  modifications,  and  a  mitigation 
plan  which  Includes  replanting  riparian  trees,  a  perpetual  riparian  forest 
conservation  easement,  and  a  human  management  plan  that  prevents  winter 
use  of  the  outside  plaza  when  eagles  are  congregating  during  the  winter. 

20.  Mr.  "X",  Danville,  KS:  Mr.  "X"  Is  a  riparian  rancher  along  the  Chlkaskia 
River  In  rural  Harper  County  who  was  damaged  by  Illegal  damning  and 
pumping  of  the  river  upstream  of  his  property.  Mr.  "X"  had  to  remain 
anonymous  to  the  public  because  of  threats  of  bodily  harm  and  property 
destruction  by  his  renegade  neighbors.  Mr.  "X"  pointed  out  to  Kansas 
natural  resource  regulatory  agencies  and  the  U.S.  Army  Corps  of  Engineers 
that  his  upstream  neighbors,  the  Blanchats  were  wiping  out  the  surface 
flows  of  the  Chlkaskia  River  and  the  aquatic  and  terrestrial  wildlife  that 
depended  on  it  by  dredging  the  river,  damming  It  with  bulldozed  sand,  and 
by  pumping  Its  surface  and  alluvial  waters  to  Irrigated  corn  acreage.  It 
was  later  fjound  out  that  the  violators,  the  Blanchat  family,  also  had 
illegally  purchased  another  neighbor's  well  right,  had  him  pump  his  water 
Into  the  river  where  they  then  pumped  It,  thereby  changing  Its  Intended 
use,  the  place  of  Its  beneficial  application,  and  the  point  of  diversion. 
In  this  case  the  damaged  rancher  used  the  Kansas  Water  Appropriations  Act, 
the  Kansas  Stream  Obstructions  Act,  and  the  Clean  Water  Act.  Other 
downstream  water  users  Including  the  City  of  Wellington  also  complained 
and  a  ced.':^  dnd-deslst  order  was  Issued  and  the  illegal  dam  and  pump 
removed.  The  Kansas  Department  of  Health  and  Environment  found  the 
aquatic  resource  damage  significant  and  swift,  with  fresh  water  mussels 
left  high  and  dry  from  the  rapidly  retreating  surface  flows  and  with 
fishes  left  as  easy  prey  for  raccoons,  great  blue  herons,  belted 
kingfishers,  and  other  piscivores.  Further  Investigation  found  two  other 
area  Irrigators  that  had  bulldozed  and  dammed  the  river  Illegally  to 
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enhance  irrigation  efforts.   Cease-and-desist  orders  were  issued  as 
requested  by  the  State  Water  Engineer  and  the  dams  were  breached. 

21.  Ms.  Joyce  Wolf,  Lawrence,  KS:  Ms.  Joyce  Wolf,  a  riparian  landowner  on  the 
edge  of  the  City  of  Lawrence  in  Douglas  County,  KS,  complained  about 
illegal  filling  of  the  Wakarusa  Bottoms,  a  riparian  wetlands  complex  that 
also  provides  Designated  Critical  Habitat  for  the  state  threatened 
Northern  crayfish  frog.  Using  the  Clean  Water  Section  404  provisions  and 
the  Kansas  Nongaae  and  Endangered  Species  Conservation  Act,  After-The-Fact 
fin  permits  were  issued  for  three  illegal  construction  pad  fills  which 
Included  wetlands  and  threatened  frog  habitat  mitigation.  Related  to 
these  illegal  fills,  were  the  environaental  impacts  of  a  proposed 
federally- funded  state  highway,  the  South  Lawrence  Trafficway.  Under  NEPA 
and  the  Kansas  Nongame  and  Endangered  Species  Conservation  Act,  nltigation 
for  wetland  acreage  and  northern  crayfish  frog  habitat  destruction  was 
designed  by  enhancing  the  near-by  Baker  Wetlands,  owned  by  Baker 
University  and  managed  to  provide  natural  history  education  and  biological 
research  opportunities. 

ZZ.  Several  landowners  statewide:  Through  the  Kansas  Water  Projects 
Environmental  Coordination  Act,  numerous  public  notices  are  issued  to 
private  landowners  citing  Illegal  stream  obstructions  and  levees  that  are 
danaging  their  neighbors'  properties.  The  orders  to  remedy  usually 
require  the  removal  of  the  unpermitted  structure  and  the  restoration  of 
the  natural  contours  of  the  stream  and  the  floodplaln.  The  Kansas 
Division  of  Water  Resources  In  the  State  Board  of  Agriculture  regularly 
receives  these  complaints  from  disgruntled  and  damaged  private  property 
owners. 

23.  Mr.  Lee  Wilson,  Mr.  Gary  Barker,  and  Mr.  Bill  Robblns,  Pratt,  KS:  Mr. 
Wilson,  Barker  and  Robblns,  three  rural  Pratt  County  ranchers  that  own 
land  which  Includes  the  South  Fork  Ninnescah  River  fought  hard  to  help  get 
the  1985  Kansas  legislature  to  approve  Minimum  Desirable  Stream  Flows  for 
the  river.  They  wished  to  protect  their  property  and  preserve  Its 
wildlife  values  by  preserving  the  river  that  flows  through  It.  These 
three  activist-ranchers  are  outdoor  enthusiasts  but  are  also  well- 
respected  .in  the  farming  comunity.  The  Kansas  Minimal  Desirable  Stream 
Flow  Act  was  passed  in  1984  with  their  whole-hearted  endorsement. 

24.  Ms.  Laurie  Maddie,  Haysville,  KS:  Ms.  Laurie  Maddle  of  Haysville,  KS 
successfully  fought  Vulcan  Chemicals,  Inc.,  a  Fortune  500  chemical 
corporation,  on  gaining  an  exeunt  ion  from  the  U.S.  EPA  from  the  retirement 
of  deep-well  injection  of  hazardous  waste  under  RCRA  and  defeated  a 
proposed  pentachlorophenol  hazardous  waste  incinerator. 

25.  Ms.  Donna  Cooper  and  Mr.  Ed  Becker,  Cheney,  KS:  These  two  landowners  In 
rural  Sedgwick  County,  KS  are  fighting  a  chronically  polluting  feedlot 
from  destroying  their  property  including  drinking  water  wells.  Previously 
shut  down  for  dozens  of  violations  of  the  Clean  Water  Act  and  the  State 
Water  Quality  Standards,  Mr.  Phil  Blocker  Is  now  applying  for  a  Kansas 
State  Water  Pollution  Control  Permit  and  a  National  Pollution  Discharge 
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Elimination  System  permit  under  the  Clean  Water  Act.  The  renegade  feedlot 
Is  perched  high  on  a  hill,  with  feedlot  wastes  flowing  in  all  directions, 
Including  towards  the  North  Foric  Ninnescah  River  which  provides  Designated 
Critical  Habitat  for  the  threatened  Arkansas  darter  and  the  endangered 
speckled  chub  (both  Federal  Candidate  Species  under  the  Endangered  Species 
Act).  The  feedlot  Is  also  violating  the  new  Stonnwater  Discharge  Permit 
regulations  promulgated  by  the  EPA. 

-26.  Numerous  rural  landowners,  statewide:  The  Kansas  State  Board  of 
Agriculture  regulates  pesticide  use  In  the  State  of  Kansas  and  regularly 
receives  complaints  from  landowners  about  neiohbors  who  have  misapplied 
agricultural  chemicals  to  the  detriment  of  wildlife  and  plants  on  their 
properties.  If  the  chemicals  were  not  used  according  to  their  Kansas 
label  and  EPA  regulations,  the  State  Board  of  Agriculture  prosecutes  the 
offenders.  If  migratory  birds  are  killed,  the  U.S.  Fish  and  Wildlife 
Service  enters  In  with  their  Migratory  Bird  Authority.  Some  cases  Involve 
spills,  Illegal  disposal  of  pesticides,  non-labelled  use  of  chemicals, 
over-application,  aerial  drift,  stream  and  pond  contamination  resulting  In 
fishkllls,  and  illegal  chemlgatlon. 

27.  Don  HulTman,  Natrona,  KS:  Mr.  Hullman  of  Natrona,  KS  in  rural  Pratt 
County  has  been  fighting  salt  water  spills  related  to  oil  and  gas 
exploration  on  leases  on  his  land  and  adjoining  properties.  The 
contaminated  brine  solution  has  ruined  his  land's  ability  to  sustain 
grazing,  killed  riparian  timber,  and  degraded  his  spring-fed  stream, 
Natrona  Creek.  Mr.  Hullman  has  called  the  Kansas  Corporation  Comoission 
and  the  Kansas  Department  of  Health  and  Environment  numerous  times  and  has 
gotten  contaminated  soils  removed  from  his  property.  Mr.  Hullman  also 
notified  the  Kansas  Department  of  Wildlife  and  Parks  because  of  fishkllls 
associated  with  the  brine  spills.  Natrona  Creek  supports  some  sportflsh 
and  the  threatened  Arkansas  darter,  Fishkill  restitution  via  the  Fishkill 
statutes  were  recovered  using  the  American  Fisheries  Society  values. 

28,  Ralph  Seldel,  Pratt,  KS:  Mr,  Seldel  of  rural  Pratt  County  owns  a  golf 
course,  private  fishing  resort,  swimming  area,  and  trailer  park  that 
depend  on  the  clean  waters  of  Natrona  Creek.  For  30  years,  Pratt  Feeders 
had  been  chronically  and  acutely  dumping  cattle  wastes  into  the  stream  and 
its  alluvial  groundwater  and  had  caused  at  least  five  fishkllls.  When 
Pratt  Feeders'  National  Pollution  Discharge  Elimination  System  permit  and 
Kansas  Water  Pollution  Control  permit  came  up  for  renewal  with  a  proposed 
expansion  to  30,000  head,  Mr.  Seldel  used  the  public  commenting 
provisions,  organized  a  public  meeting,  and  had  Pratt  Feeders'  permits 
modified  to  Include  more  stringent  waste  water  treatment  conditions.  In 
addition,  Pratt  Feeders  was  found  under  the  Kansas  Fishkill  Statutes  to  be 
In  violation  for  one  fishkill  and  ordered  to  pay  $1,500  In  restitution 
which  was  used  to  restock  the  stream  with  channel  catfish  and  blueglll. 
In  addition,  Pratt  Feeders  cleaned  up  Mr.  Seldel 's  property  and  has 
improved  their  operations.  Mr.  Seldel  effectively  used  the  Clean  Water 
Act,  the  Kansas  Fishkill  Act,  Kansas  State  Water  Quality  Standards,  and 
the  Kansas  Nongame  and  Endangered  Species  Conservation  Act. 
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AFL-CIO,  Food  and  Allied  Serykc  Trades  Dcpntmcnt 

AFL-OO,  Industrial  Union  Department  *  Affiance  for  Justice 

American  Federation  of  State,  County,  and  Municipal  Employees 

American  Hiking  Society  *  American  Planning  Association  *  American  Rira^ 

ConsumN*  Federation  of  America  *  Drfoidars  of  Wildlife 

Environmental  Defense  Fund  *  Izaak  Walton  League  of  America 

National  Trust  for  Historic  Preservation 

National  \^dlife  Federation  *  Natural  Resources  Defense  Council 

OMB  Watch  *  PuMic  Lands  Foundatitm  *  Rails-to-Traib  Conservancy 

Sierra  Oub  *  Siora  Club  Legal  Defense  Fund 

TlT^,rt  JlnlimitPa  •  United  Steelworkers  of  America  ♦  Zero  PftpBlatWn  ftTftTfth 

THE  TRUTH  ABOUT  "TAKINGS'' 

The  sdf-dded  'wise  use*  movemeot  is  cuireody  pushing  several  'takings*  bills  in  die  U.S. 
Congress.  We  urge  you  to  oppose  these  measures  because  they  would  adversely  affta  the  average 
American  property  owner  and  direaten  die  healdi,  safety,  and  pollution  control  laws  diat  protect  diese 
individual  property  owners  and  die  general  public. 

•  WE  SUPPORT  PRIVATE  PROTERTY  RK^TS 

We  support  die  Fifdi  Amendment  requirement  diat  compeosatioB  imat  be  provided 
wiienever  a  government  action  constitutes  a  'taking.* 

•  THE  SUPREME  COURT  ON  PRIVATE  PROPERTY 

The  Stqntme  Court  has  established  die  law  on  Sdi  Amendment  *takings.*  The  Court  has 
affirmed  diat  eadi  claim  must  be  addressed  on  an  individual,  CKt-specific  basis  and  that 
a  r^ulatory  'takings'  claim  will  generally  be  evahiated  by  examining  die  economic 
impact  of  die  regulation,  the  character  of  the  regulation,  and  the  investment  expectations 
of  die  dahnant.  SfiC  Pmn  Central  TfrnanoitarioB  Co.  v.  New  York  Citv.  438  U.S.  104 
(1978).  In  LucM  V.  Soitth  Camliiu  CoMttl  Comidl.  SOS  U.S.  _,  112  S.  Ct  2886 
(1992),  die  Court  also  stated  diat  compcssation  generally  must  be  paid  when  a  r^ulatkm 
deprives  an  owner  of  all  eomomically  viable  use  (rf  his  property. 

•  "TAKINGS"  BILLS  DISTORT  THE  STH  AMENDMENT 

The  proposed  takings  bills  are  based  on  a  distorted  version  of  'takings*  law  diat  would 
require  or  esoourage  the  payment  of  compensation  £v  more  frequently  than  the 
Constiution  requires.  Some  'takings'  bills  such  as  Senator  Dole's  S.177  and  Rep. 
Condit's  H  JL  S61  would  codify  President  Reagan's  Execntive  Order  12630,  which  has 
been  criticized  by  the  Congressional  Researdi  Service  and  others  as  based  on  a  flawed 
interpretation  of  5di  Anendment  'takings'  law.  An  amendment  drafted  by  Rep.  Tauzm 
would  re^iire  payment  of  compensation  whenever  a  regulitic»  onses  economic  loss 
based  on  an  arbitrary  S0%  rule. 

•  "TAKINGS"  BILLS  REQUIRE  TAXPAYERS  TO  PAY  PCXJUITIERS  NOT  TO  VOLLUTE 

Government  regulations  diat  protea  Americans  such  as  worker  safety  laws  and  haardous 
waste  disposal  requirements  often  affect  a  property  owner's  ability  to  minimiTe  his  costs 
and  thus  «««*<«»««»  his  profits.  Some  'takings'  bills  would  require  these  property  owners 
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to  be  oooipeasated  for  tbe  dinmmtion  in  their  profits  cstsed  by  health,  safety,  md 
poUutioa  oontroi  reguladons.  In  essence,  taxpayer  dollan  would  be  paid  to  poUutert  to 
obey  these  public  health  and  safety  regulations. 

•  "TAiONGS*  BILLS  UNDERMINE  HEALTH,  SAIETV,  LABOR,  CIVIL  RI^TTS, 

CONSUMER,  AND  ENVIRONIMrarrAL  FROIECIION  LAWS 

'Takings*  bills  would  mdecmine  iuipottint  regulations  that  protea  the  public  firom 
property  owners  wlio  may  otherwise  use  their  property  in  a  manner  that  endangen 
others.  'Takings*  legislation  would  challenge  government's  ability  to  implement  diese 
laws  by  jrtimiAtmj  ageudes  widi  its  esaggecited  'takings'  standard.  Agencies  would 
be  discouraged  from  dohig  what  is  needed  to  protea  the  public  health  and  welfse  and 
the  environment,  even  where  dieir  actions  would  be  entirdy  acceptable  under  the 
Supreme  Court's  fatterptetation  of  the  SA  Amendment. 

•  TAKINGS"  BILLS  WILL  CONSUME  TAXPAYER  DOLLARS  AND  SCARCE 

GOVERNMENT  RESOURCES 

The  'takings'  ittfTf'*'^  required  by  'takiogs'  bills  will  ooosmne  scvce  govetsmem 
resources  aiKi  taxpayer  dollars.  The  Supreme  Court  has  affirmed  that  each  'takings' 
claim  must  be  addressed  on  a  case-by-case  basis.  'Takings*  bQls  will  force  each  agency 
to  hire  legions  of  lawyers  and  accounranrs  to  inspect  the  'takings*  implicationa  of  public 
regulations  for  individual  property  owners  across  the  country.  • 

•  PRIVAIE  FROFERTT  RIGHTS  ARE  ALREADY  PROTECTED 

'Takings'  bills'  purported  goal  of  protecting  private  property  ri^its  is  not  necessary. 
The  state  ani  federal  Conatiiuilons  already  adequately  protea  private  propeity  owners 
from  government  actions  diat  the  Supreme  Court  deems  a 'taking.*  Everyone  with  a  Sih 
Amendment  takings  claim  has  a  ri^  to  pursue  it  in  court. 

•  TAKINGS  BILLS  HAVE  FAILED  IN  MANY  STATES 

lUs  year,  many  states  considered  and  £uled  to  pass  'takings'  legislation.  In  Arizona, 
a  citizen  referendum  is  pending  to  repeal  a  'takings'  bilL    New  versions  of  these  bills  are  expeoed  to 
be  introduced  in  many  states.  In  19{K3,  some  stafs  where  'takings'  bQls  fuled  are: 

California  Iowa  Missouri  North  Carolina  Texas 

Colorado  Kansas  Montana  Oklahoma  Vermont 

Delaware  inaMana  Nevada  Oregon  Washington 

Florida  Maine  New  Hampshire  Pamsytvania  Wyoming 

Hawaii  Maryland  New  Mexico  Rhode  Island 

Idaho  Massachusetts  New  York  South  Carolina 

Takings  bills  are  being  pushed  by  a  coalition  of  real  estate  developen,  timber  and  mining  companies, 
oil  and  gas  extractors,  and  off-road  vehicle  manufacturers.  Supporters  include  Amvican  Farm  Bureau 
Federation,  American  Mining  Congress,  Bond  Gold  Corporation,  Montana  Public  Lands  Council, 
National  Catdeman's  Association,  National  Forest  Products  Association,  National  Inholders'  Association, 
Nerco  Minerals,  and  Kawasaki. 

For  Infimnation:  Gknn  SufiineO,  Natloqal  WlidOTe  Fcdnatioo  (202)  19t-486S 

WUliam  Knncrdtcr,  AFLdO,  Indatrial  Uoioa  DcparCMBt  (202)  842-7820 
Naa^  WUBs,  American  PtaaniBg  AMoHatfcw  (202)  872-4(12 
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October  26,  1993  / 

Dear  Member  of  Congress: 

As  Republican  state  l^slators,  we  are  writing  to  urge  you  to  (q>pose  federal  'takings*  bills  and 
amendments  for  the  same  reasons  that  we  and  our  colleagues  killed  similar  state  legislation: 
"talriny «i"  Ippislarinn  would  increase  taxes  and  create  a  new,  unnecessary  level  of  bureaucracy. 

As  fiscal  conservatives  and  believers  in  limited  state  govemmoit,  we  successfully  opposed  state 
'takings*  bills  because  they  were  expensive  'Budget-Busters,*  which  would  require  large  and 
undeterminable  new  costs. 

State  and  federal  *takings*  bills  would  give  taxpayer  subsidies  to  qxcial  interests  who  have  to 
comply  with  l^al  requirements  designed  to  protect  the  private  property,  and  the  health  and 
safety,  of  average  Americans. 

Everyone  agrees  that  where  the  courts  determine  that  private  property  has  been  *takBn*  for 
public  use,  just  compensation  must  be  paid  under  the  Fifth  Ameodmoit  to  the  federal 
Constitution  or  similar  state  constitutional  provisions.  We  agree,  however,  with  the  National 
Governors'  Association,  which  resolved  in  1992  that  *takings*  issues  are  *the  ^>propriate 
province  of  the  courts"  and  that  such  bills  'would  have  far-reaching  implications  for  state  and 
local  zoning,  land  management,  and  public  health  laws  of  all  kinds.* 

In  cases  where  there  is  cl^u'ly  no  constitutional  right  to  compensation,  *takings*  bills  would 
injure  average  citizens  by  increasing  taxes  or  by  diverting  limited  government  resources  for  a 
new  entitlement  program.  They  would  also  increase  litigation  and  require  taxpayers  to  hire 
lawyers  and  accountants  to  conduct  a  site-specific  examinatiwi  of  any  conceivable  impact  on  each 
piece  of  property  from  each  govemmoit  action. 

The  idea  that  property  owners  can  demand  govemmmt  compensation  because  of  perceived 
limitations  from  health,  safety,  anti-polluti(Mi  and  other  laws  and  regulations  is  constitutionally 
unsoimd.  It  would  also  harm  the  public  by  raising  taxes  and  by  discouraging  government  actions 
that  protect  our  rights.  We  all  live  downstream,  downwind  or  next  door  to  pnq)erty  where 
pollution  and  other  harmful  activities  have  been  restrained  to  protect  our  rights. 

Therefore,  we  urge  you  to  join  us  in  voting  against  increased  taxes  and  unnecessary  bureaucracy 
by  opposing  *takings'  bills. 


Sincerely, 

Richard  L.  Russman  Tony  dnxapsai 

Republican  -  E.  Kingston  R^Miblican  -  House  District  25 

New  Hampshire  Senate  Speaker  Pro  Temps 

Colorado  House  of  Representatives 
Chairman,  Appropriations  Committee 
Chairman,  Joint  Budget  Committee 
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NATimAL  WILDUFE  FEDERATION 

THE  UAAK  WALTON  LEAGUE  OF  AMEItICA 

mOUT  UNLEMTTED 


Dear  Represeoative: 

Oq  behilf  of  hmidrads  of  dkoound*  of  Americs's  basua  tnd  asgien,  the  Nsiooal  Wildlifie 
Fedention,  the  Izaak  Walton  Leasne  of  America  and  Trout  Unlimited  itnngiy  urge  you  to  oppose 
any  atteoqK  to  attach  a  'takinga*  amendment  to  die  National  Biological  Survey  Act  of  1993 
(H.R.184S)  or  other  legialation.  'Taidnga*  billa  tliretten  hundng  and  fiahing  by  blowing  measures  tc 
conserve  fish,  game,  and  the  habitat  in  wiudi  diey  live.  We  urge  you  to  protea  Americans'  right  to 
hunt  and  fish  by  opposing  ill-conceived  takings  legialatioiL 

"TAKINGS*  ADVOCATES  ABB  ATTACKING  HUN1TNG  AND  F1SBING 

'Takings*  proponents  are  specifically  targeting  the  rigbt  of  the  American  people  to  conserve  our 
nation's  fish,  game,  and  other  wildlife.  "Takings'  bills  unrtfrminf  efibrts  to  protect  critical  habitat 
and  to  set  reasonable  conditione  on  fishing  and  famsing  licenses.  Radical  'taldngs*  advocates  are 
iitfarking  the  long-accepted  principle  that  fish  and  wildlife  are  a  public  resource  by  daimiiig  private 
ownership  of  freely  ranging  wild  game  and  by  challenging  laws  tiiat  prevent  tlie  destruction  of 
wildlife  and  habitat  on  private  land.  Foreaas^ie: 

•  a  recently  filed  federal  district  court  lawsuit  attacks  the  State  of  Wytmung's 
manag«»»t  of  wildlife  by  rf«itti«n  that  the  requreneot  that  landowners  comply  with 
hunting  ilsense  bag  limits  is  a  'taking.'  VtrtnaOy  all  liantets  "»■"£""*  that  such 
limita  are  necessary  to  conserve  the  game  resource. 

•  a  group  of  'takings'  advocates  has  aimounced  a  ballot  initiative  to  amend  the  Oregon 
state  Constitution  to  require  tlie  public  to  pay  landowners  for  any  loss  in  property 
value  'wiien  government  restricts  its  use  to  provide  or  protect  wildlife  habitat  on 
land.'  Hie  press  release  amoundng  die  niitiative  eaplidtty  targets  a  wide  range  of 
county  and  state  actions  to  protea  dk,  deer,  "big  game'  and  other  wildlife  habitat 

TAUZDTS  TAKINGS"  BILL  THBEATENS  HUNTING  AND  nOONG 

In  llie  U.S.  Congress,  Representttive  Tanzin's  'takings*  amendment,  under  the  guise  of  private 
property  rights,  would  sabotage  wetlands  and  endangered  species  laws  that  protea  the  economic, 
medicinal,  agricnttoral,  commercial,  recreational,  and  ecological  value  of  diese  natural  resources  for 
all  citizens. 

Rep.  Tauzin's  'takings'  amenrtmem- 

•  diitocis  the  Fifth  Amendment  to  the  Coustiiuiion  and  represents  a  back-door  attick  on 
die  govetmnent's  ability  to  regulate  for  tlie  welfere  of  all  citizens.  This  measure 
exaggerates  tlie  Supreme  Court's  standard  for  a  'taking'  and  would  require  payment 
fer  more  frequently  than  the  Constitntion  requires.  Rep.  Tsozin's  ■m*w<m*ni  will 
give  taxpayer  dollars  to  those  who  are  making  a  healthy  profit  •  although  not  a 
'kiUing*  •  from  their  property. 

•  would  enable  developers  to  restria  or  prevent  wildlife  management  and  to  weaken 
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laws  that  provide  for  fiah,  game  and  public  access  rights.   Developers  claiming  that 
eodangered  species  or  wedands  laws  prevented  them  from  doubling  the  value  of 
already  profitable  property  could  demand  payment  from  the  taxpayers.  This  standard 
is  contrary  to  die  Fifth  Amendmem  as  interpreted  by  every  single  member  of  the 
United  States  Supreme  Court. 

ignores  the  billions  of  dollars  in  private  property  and  jobs  that  are  protected  and 
provided  by  wetlands.  For  instance,  wttlaods  provide  flood  control  and  storm 
protection  benefits  by  acting  as  sponges  diat  absorb  flood  waters;  a  majority  of  the 
commercial  fish  catch,  which  was  valued  at  $3.86  billion  in  1990,  depends  on 
wetlands;  and  wetland  dependem  recreation  in  the  U.S.  (m  die  form  of  hunting, 
filing,  and  non-consumptive  wildlife  related  activities)  is  valued  at  SS5  billion, 
providing  opportunities  for  170  million  people. 

would  destroy  efforts  to  place  reasonable  conditions  on  development  in  areas  of 
essential  habitat  for  endangered  species  and  game  and  fish.  For  example,  protecting 
streamside  habitat  for  OKlangered  salmon  will  benefit  other  trout  and  salmon  fisheries 
as  well. 


Rep.  Tauzin  and  oAer  "takings"  proponents  are  using  deceptive  private  property  ri^us  rhetoric  to 
push  this  legislation  that  will  thwan  hunting,  fishing,  and  other  activities  of  American  citizens  who  - 
enjoy  the  natural  resources  of  this  country.  However,  under  the  Gean  Water  Aa  (CWA)  and  the 
Endangered  Species  Act  (ESA),  social  and  economic  impacts  are  already  considered  and  less  than  4* 
of  wetlatKls  permits  are  denied  under  section  404  of  the  CWA  and  99.9%  of  all  projects  reviewed 
under  the  ESA  go  forward. 

American  Uxpayers  will  foot  the  bill  for  the  Tauzin  "taldngs'  amendment.  This  ha  was 

recognized  by  a  bi-partisan  coalition  of  fiscal  conservative  state  legislators,  wbo  have  rejected 
"payment"  tairing<  bills  similar  to  Rep.  Tauzin's  in  every  state  in  which  they  were  introduced. 


OPPOSE  "TAKINGS*  BILLS 

"Takinp"  bills  are  a  back-door  attack  on  the  government's  ability  to  conserve  fish,  game  and  other 
vital  resources.  On  behalf  of  the  conservation  interests  of  the  nation's  hunters  and  anglers,  we  urge 
you  to  oppose  "takings'  bills  axvi  protect  the  public's  ri^  to  hunt  and  fish. 

Sincerely, 


Ml^r^^-P^^        PfxnJ^^hJ'J^  &A^' 


Steven  N.  Moyer  Marchant  Wentwordi  Sharon  Newsome 

Director  of  Government  Legislative  Director  Vice  President 

Affairs  The  Izaak  Walton  League  of  Resource  Conservation 

Trout  Unlimited  America  Department 

National  Wildlife  Federation 
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Working  for  the  Nature  ot  Tomorrow^ 

NATIONAL  WILDLIFE   FEDERATION 

1400  Sixteenth  Street.  N.W.,  Washington,  DC.  20036-2266     (202)  797-6800 


EDITORIAL  BOARDS 
TAKE  ON  "TAKINGS"  BILLS 


Legislature  Should  Quickly  KID  Measure  To  Scrap 
Land-Use  Controls 

"This  outrageous  bill.  vMch  would  strip  government  of  the  ability  to  regulate  zoning  orprotea 
the  environment,  tramples  the  rights  of  Florida's  landowners....  Under  this  measure,  a  factory 
could  be  built  beside  a  retirement  village,  a  massage  parlor  next  to  a  church,  or  a  nightclub  on 
a  quiet  residential  street.  One  irresponsible  developer  could  spoil  a  neighborhood  and  ruin  the 
property  values  of  its  residents  without  fear  of  government  interference. ' 
Tamna  Tribune.  March  9,  1993 


Take  This  Bill  Away  -  Far  Away 

"This  measure  .  .  .  is  a  nuisance  and  an  attempt  by  groups  such  as  the  Missouri  Farm  Bureau 
to  throw  costly  roadblocks  in  the  way  of  government  agencies  acting  for  an  overriding  public 
benefit.    The  bill  is  not  needed;  property  owners  are  well  protected  today. ' 
St.  Louis  Post-Dispatch.  May  6,  1993 


Wronging  Two  Rigbts  :  Property  BO!  Does  It 

"[T]he  'Private  Property  Rights  Act ...  effectually  guts  planning,  zoning,  and  environmental 
preservation  laws.  Lawmakers  may  as  well  order  a  direct  transfer  qf^  public  treasury  to  the 
state 's  largest  land  speculators. . .   There  may  be  better  ways  to  steal  Florida 's  natural  heritage 
and  to  wreak  havoc  on  its  communities,  but  it's  awfully  hard  to  think  of  a  slicker  one. ' 
Miami  Herald.  March  4,  1993 


Don't  Force  Taxpayers  to  Pay  Polluters  Not  to  Pollute 

"The  measure  .  .  .  may  appear  innocuous,  but  it's  actually  an  attempt  to  negate  the  whole 
concept  of  health,  safety  and  environmental  regulation  by  saddling  the  enforcement  agencies  with 
untenable  costs...  In  addition,  the  proposal... could  undermine  a  host  of  county  and  local  laws 
covering  everything  from  building  heights  to  occupancy  limits  in  restaurants...    The  so-called 
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"takings "  legislation  should  be  rejected. . .   It  would  force  the  taxpayers  to  pay  despoilers  of  the 
environment  riot  to  do  what  they  shouldn't  be  doing  anyway. ' 
The  Denver  Post.  March  8,  1993 


"Takings"  :  Solution  Without  A  Problem 

'{The   "takings"]  bill  ...   would  subject  towns  with  any  kind  of  zoning,   and  many  state 

environmental  regulations,  to  court  challenge  through  legal  language  that  manages  to  be  both 

vague  and  sweeping  -  a  lawyer's  delight ...  LD  672  appears  to  be  a  solution  for  a  non-existent 

problem.' 

Kennebec  .Toumal  (Central  Maine),  May  1993 


False  Sense  of  Protection  :  Environmental  Assault 

"P^ou  may  well  wind  up  pulling  out  your  wallet  to  compensate  property  owners  w}io  have  been 
over-dumping  pesticides  (you  made  their  property  less  valuable  by  forbidding  that),  polluting  the 
groundwater,  (same  reason),  polluting  the  air,  etc...  Those  'proteaed'  are  mining,  agricultural 
and  other  such  special  iruerests  whose  use  of  the  land  most  greatly  ejects  the  public  health  and 
safety....  If  you  like  lawyers,  confusing  law,  spending  the  state's  money,  open-pit  mines  and 
pesticides,  you  're  bound  to  love  this  law. ' 
Tribune  Newspapers  (Mesa  -  Tempe  -  Chandler,  Arizona),  June  3,  1993 


Private  Property  :  Hie  Name  Is  Fine,  But  This  Bill  Is  A  Disaster 

"The practical  result  would  be  to  bring  state  rule  making,  licensing  and  regulation  to  a  halt.... 
It  is  a  draconian  solution  to  a  problem  that  exists  mainly  in  the  minds  of  the  cattle,  timber  and 
agricultural  industries. ' 
The  Arizona  Daily  Star.  April  19,  1992 


Private  Property  Rights:  "Taking"  liberties 

"It  would  result  in  enormous  and  needless  costs  to  the  state...  this  measure  is  a  stalking  horse 
for  those  who  have  a  different  agenda  entirely. ' 
The  Arizona  Republic.  May  30,  1992 

Public  Interest  vs.  Private  Rights  -  Taxpayers  Shouldn't  Pay  to  Stop  Harmful  Land  Uses 

"[This  is  J  a  dangerous  measure  concerning  regulatory  tflJdngs...  Clearly,  there's  no  fairness  in 
allowing  some  individuals  to  use  land  in  a  way  that  could  harm  everyone  else's  property  value. 
Yet  that's  what  the  Senate  bill  would  allow... ' 
The  Seattle  Tiroes.  February  21,  1992 

(Additional    attachments   are   held    in    the   connnittee    files.) 
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aTATBMnrr  of  maryiahd  deputy  attornby  qemeral 

RALPH  S.  TYLER  IH  OPP08ITIOM  TO  H.R.  561 

I  am  the  Deputy  Attorney  General  of  the  State  of  Maryland.  I 
wish  to  thank  you  for  the  invitation  to  testify  today  regarding 
H.R.  561.  I  believe  that  there  are  strong  legal  and  policy  reasons 
why  this  proposal  should  receive  an  unfavorable  report  by  the 
cosmittee . 

At  its  most  recent  session,  a  proposal  comparable  to  H.R.  561 
was  considered,  but  not  enacted,  by  the  Maryland  General  Assembly.' 
Because  the  flaws  in  H.R.  561  are  identical  to  those  in  Maryland's 
counterpart  proposal,  the  reasons  stated  here  for  recommending  an 
unfavorable  report  on  this  bill  are  the  same  as  those  offered  by 
the  Maryland  Attorney  General's  Office  when  we  opposed  the  adoption 
of  such  a  law  in  Maryland. 

H.R.  561  gives  property  owners  no  additional  protection. 

H.R.  561  is  a  hollow,  if  not  misleading,  promise.  Owners  of 
private  property  are  entitled  to  "just  compensation"  when  their 
property  is  "taJcen"  by  federal  governmental  action.  That 
protection  is  provided  by  the  fifth  amendment  to  the  United  States 
Constitution.^  Thus,  that  protection  has  been  securely  in  place 
since  1791  when  the  fifth  eonendment  was  ratified.  H.R.  561  neither 
increases  nor  decreases  the  constitutional  protection  guaranteed 
owners  of  private  property. 

H.R.  561  is  based  on  the  false  conceptual  premise  that  a  meaningful 

"takings"  analysis  can  be  done  in ^h& abstract and  without 

reference  to  a  specific  piece  of  property. 

Section  5  of  H.R.  561  requires  a  legal  assessment  of  "the 
potential  for  the  taking  of  private  property  in  the  course  of 
[proposed]  Federal  regulatory  activity."  This  contemplates  the 
assessment  of  the  "teJcings"  consequences  of  a  regulatory  action  as 
it  applies,  or  might  apply,  to  "all  property  [in  the  United  States] 
protected  by  the  fifth  amendment."  See  Section  4  (definition  of 
private  property) .  This  proposed  assessment  is  a  nullity  because 
it  cannot  be  performed  in  any  meaningful  way. 

In  contrast  to  the  abstract  assessment  required  by  H.R.  561, 
the  Supreme  Court's  "takings"  cases  "uniformly  reflect  an 
insistence  on  knowing  the  nature  and  extent  of  permitted 


^  Tha  proposal  eonsid«r»d  by  tha  KaryXand  Canaral  Aasanbly  at  its  1993 
••■•ion  waa  )cnown  aa  Sanata  Bill  34.  Sanata  Bill  34  paa^^d  in  tha  Stata  Sanata, 
but  diad  in  tha  House  aftac  racaiving  an  unfavorabla  committaa  raport. 

'  Tha  fourtaanth  anandmant  providaa  ownara  of  privata  property idantical 
protection  against  having  thair  proparty  *takan'  by  a  atata  govemnant  without 
paysant  of  "juat  coo^n^ation." 
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development  [of  a  particular  piece  of  property]  before  adjudicating 
the  constitutionality  of  the  regulations  that  purport  to  limit  it." 
MacDonald.  Sommer  &  Frates  v.  Yolo  County.  477  U.S.  340,  351  (1986) 
(emphasis  added) .  Given  the  absence  of  any  concrete  factual 
context  (i.e. ,  what  is  "the  nature  and  extent  of  permitted 
development"  as  it  applies  to  a  specific  piece  of  property) ,  the 
legal  assessment  required  by  H.R.  561  is  difficult,  if  not  largely 
impossible,  to  do. 

The  end-product  of  the  regulatory  assessment  required  by  H.R. 
561  will  not  be  meaningful  because,  in  all  but  the  most  obvious 
cases,  it  will  be  impossible  to  express  a  useful  judgment  on 
whether  a  proposed  regulation  might  (or  might  not)  result  in  a 
"taking"  of  some  piece  of  property  somewhere.  The  answer  in 
virtually  all  cases  will  be  "it  depends  on  the  facts."  That,  of 
course,  is  why  the  Supreme  Court's  cases  so  strictly  insist  upon  a 
property-specific  analysis.  Nevertheless,  despite  the  fact  that 
the  conclusion  will  be  largely  meaningless,  a  statutory  requirement 
that  such  an  assessment  be  done  will  inevitably  delay  the 
implementation  and  increase  the  cost  of  an  otherwise  valid 
governmental  program. 

There  are  verv  few  successful  "regulatory  takings"  cases. 

H.R.  561,  like  its  Maryland  counterpart,  is  a  solution  looking 
for  a  problem.  There  simply  are  not  very  many  successful 
"regulatory  takings"  cases.  Indeed,  there  has  not  been  a  single 
one  in  Maryland  in  the  past  eight  years  (the  period  for  which  X 
have  first  hand  knowledge) . 

The  reason  for  the  absence  of  real  problems  in  this  area  is 
not  particularly  surprising.  When  government  "takes"  private 
property,  it  must  pay  "just  compensation."  When,  however, 
government  regulates  short  of  a  "taking"  (local  zoning  is  a 
familiar  exaunple) ,  it  need  not  pay  "just  compensation"  for  the 
straightforward  reason  that  there  has  been  no  "taking." 

The  committee  should,  therefore,  scrutinize  carefully  the 
evidence  offered  in  support  of  the  proposition  that  there  is  a  need 
for  H.R.  561. 

H.R.  561  will  increase  the  costs  and  delav  the  implementation  of 
governmental  programs. 

Rather  than  add  any  real  protection  to  private  property,  the 
enactment  of  H.R.  561  will  simply  add  a  whole  new  layer  of 
bureaucratic  review  to  the  regulatory  process.  Thus,  if  this 
proposal  becomes  law,  the  absolutely  certain  consequence  is  that 
governmental  programs  will  be  less  efficient  and  more  costly.  That 
is  movement  in  the  wrong  direction  at  a  time  when  there  is  a 
manifest  need  for  government  to  be  more  efficient  amd  less  costly. 
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Conclusion. 

H.R.  561  fails  any  reasonable  costs  versus  benefits  test.  It 
accomplishes  little,  if  anything,  positive  and  it  has  identifiable 
negative  consequences.  The  committee  should  issue  an  unfavorable 
report . 
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TESTIMONY  OF  ROBERT  MELTZ 

LEGISLATIVE  ATTORNEY 

CONGRESSIONAL  RESEARCH  SERVICE 

BEFORE  THE  SUBCOMMITTEE  ON 

DEPARTMENT  OPERATIONS  AND  NUTRITION, 

HOUSE  COMMITTEE  ON  AGRICULTURE 

ON  H.R.  561 
PRIVATE  PROPERTY  PROTECTION  ACT  OF  1993 

NOVEMBER  3,  1993 


Mr.  Chairman  and  members  of  the  subcommittee: 

I  am  an  attorney  with  the  American  Law  Division  of  CRS  and  have  long 
specialized  in  the  regulatory  taking  issues  that  may  arise  under  the  fifth 
amendment  when  government  interferes  with  private  property.  You  have  asked 
me  today  to  provide  general  background  on  H.R.  561  and  any  legal  questions  it 
raises  -  consistent  with  CRS'  mandate  to  assist  the  Congress  "without  partisan 
bias."  2  U.S.C.  §  166(d).  Of  course,  CRS  takes  no  policy  position  on  federal 
legislation. 

H.R.  561,  in  its  key  action-forcing  section,  declares  that  no  agency 
regulation  may  take  effect  until  the  agency  is  certified  by  the  Attorney  General 
to  be  in  compliance  with  Executive  Order  12630,  or  similar  procedures  to  assess 
the  potential  for  the  taking  of  private  property.  In  addressing  the  impact  of 
government  programs  on  property  ri^ts,  the  bill  takes  on  an  emotional  and 
intensely  debated  issue.  I  will  try  to  tip-toe  throu^  the  mine  field. 


Background.  From  the  colonial  period  to  the  present,  governments  in  this 
country  have  deemed  it  necessary  at  times  to  limit  activities  on  private  property 
for  the  public  good.  In  The  Taking  Issue  (1973),  the  authors  report  that  the 
early  colonists  "soon  found  it  necessary  to  establish  intricate  systems  of 
regulation  to  control  the  growing  of  certain  crops,"  and  describe  a  series  of 
enactments  by  the  Virginia  House  of  Burgesses  in  the  mid-1600s  restricting,  or 
compelling,  what  farmers  mig^t  plant. 

But  while  hardly  a  recent  phenomenon,  it  is  undeniably  true  that  the 
prevalence  and  breadth  of  land-use  regulation,  at  both  state  and  federal  levels, 
has  greatly  accelerated  in  the  current  century.  Following  the  advent  of 
comprehensive  local  zoning  in  the  early  twentieth  century,  recent  decades  have 
seen  state  and  local  governments  resort  to  more  targetted  controls  such  as 
historic  preservation,  open-space  zoning,  dedication  and  exaction  conditions  on 
building  permits,  billboard  restrictions,  coastal  and  wetlands  protection,  and  so 
on.  To  a  lesser  extent,  the  federal  government  has  become  a  land-use  regulator 
too,  through  controls  of  the  latter,  narrowly  targetted  variety.  Examples  include 
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regulation   of  wetlands   development,   surface  mining,   and   wildlife   habitat 
modification. 

As  a  result  of  this  ascending  regulatory  curve,  the  Supreme  Court  since  the 
late  1970s  has  turned  its  attention  to  the  taking  issue  with  great  vigor  - 
seeking,  with  mixed  success,  to  develop  standards  for  determining  when 
government  interference  with  private  property  is  so  severe  that  "in  all  fairness 
and  justice,  [the  burden]  should  be  borne  by  the  public  as  a  whole."  Armstrong 
V.  United  States,  364  U.S.  40,  49  (1960).  In  1987,  the  Court  handed  down  a  trio 
of  major  land-use/taking  decisions  ~  two  of  them  widely  regarded  as 
strengthening  constitutional  protection  of  property  rights  --  and  almost 
overnight  the  "taking  issue"  became  a  household  phrase. 

The  1987  Supreme  Court  opinions  came  at  a  time  when  the  Administration 
in  power  was  one  that  made  property  rights  an  explicit  agenda  item.  In 
response  to  the  1987  decisions,  the  Justice  Department  drafted  Executive  Order 
12630,  which  President  Reagan  signed  in  March,  1988.  Executive  Order  12630's 
stated  purpose  was  to  minimize  the  likelihood  of  drains  on  the  federal  fisc 
through  unanticipated  taking  liabilities  arising  from  federal  agency  actions,  and 
to  safeguard  "constitutionally  protected  property  rights."  Pursuant  to  the  Order, 
the  Justice  Department  put  out  guidelines  for  agency  assessment  of  takings 
risks,  requiring  that  agencies  prepare  "takings  impact  assessments"  (TIAs)  on 
proposed  actions  that  might  incur  taking  liability. 

From  the  beginning,  however,  the  Order  was  controversial.  Farmers, 
developers,  ranchers,  extractive  industries,  and  political  conservatives  lauded  the 
Order  for  imposing  on  federal  regulators  what  they  felt  to  be  a  much-needed 
sensitivity  to  private  property  impacts.  Environmental,  historic  preservation, 
consumer,  labor,  and  other  groups,  however,  charged  that  the  Order  was 
designed  to  further  an  extreme  anti-regulatory  agenda,  aimed  in  part  at  the 
federal  wetlands  program.  Scholarly  writing  on  the  executive  order  -  at  least 
in  those  articles  devoted  solely  to  the  Order  that  we  have  reviewed  --  has  been 
largely  critical,  asserting  that  the  Order's  recitation  of  taking-law  principles 
overstates  the  risk  of  government  actions  being  takings  and  singles  out 
government  health-and-safety  actions  for  special  restriction  without  sound  basis 
in  the  case  law. 

Executive-branch  implementation  of  Executive  Order  12630  has  been 
achieved,  according  to  most  observers,  in  a  manner  that  imposes  a  not 
unreasonable  burden  on  affected  agencies  -  through  the  use  of  categorical 
exclusions,  standard-form  TIAs,  and  carefully  focussed  application  of  the  TIA 
requirement.  Eight  federal  agencies  now  have  Attorney  General-approved 
supplemental  guidelines  for  carrying  out  the  Order.  However,  the  big  question 
-  whether  the  existence  of  Executive  Order  12630  has  made  any  difference  in 
agency  decisions  -  remains  unanswered.  To  our  knowledge,  no  systematic  study 
has  been  done  on  whether  the  Order  has  made  agency  decisions  more  sensitive 
to  potential  taking  liabilities  (as  its  supporters  hope),  or  less  sensitive  to  their 
other  mandates  (as  its  detractors  fear).  One  might  point  out  that  the  number 
of  taking  actions  filed  annually  against  federal  agencies  in  the  U.S.  Court  of 
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Federal  Claims,  and  the  total  number  of  taking  cases  pending  in  that  court,  have 
risen  steadily  during  the  period  since  the  Order  was  signed,  notwithstanding  its 
existence.  Yet  these  increases  could  be  explained  in  a  variety  of  ways  --  as  by 
the  encouragement  to  file  taking  cases  provided  by  the  well-publicized  cases 
where  property  owners  win. 

In  19S0,  the  spotlight  moved  from  the  executive  branch  to  Congress.  In 
that  year,  Senator  Steve  Symms  introduced  a  bill  that  is  the  prototype  for  H.R. 
561,  declaring  that  no  new  regulations  from  an  agency  may  take  effect  until  the 
Attorney  General  certifies  its  compliance  with  the  Order  (or  similar  procedures). 
As  best  we  can  ascertain,  this  bill  marks  the  first  time  that  legislation  focussed 
solely  on  property  rights  protection  was  placed  before  Congress.  After  a  close 
defeat  on  the  Senate  floor,  the  bill  returned  in  the  102d  Congress  as  S.  50, 
which  passed  the  Senate  on  two  occasions  as  floor  amendments  to  unrelated 
bills,  but  was  not  enacted.  Companion  bills  in  the  House,  however,  saw  no 
action  in  the  102d  Congress. 

With  the  arrival  of  the  103rd  Congress,  the  banner  left  by  now-retired 
Senator  Symms  was  picked  up  by  Senator  Dole,  in  the  form  of  S.  177.  S.  177 
was  debated  briefly  on  the  Senate  floor  last  spring,  but  not  voted  on.  Today's 
hearing  appears  to  be  the  first  congressional  hearing  ever  held  on  a  bill 
patterned  after  the  Symms  prototype. 


General  observations.  A  key  attraction  that  property-impact-assessment  bills 
such  as  H.R.  561  hold  for  many  property-rights  advocates  is  likely  symbolic. 
That  the  national  legislature  should  enact  a  bill  solely  to  endorse  property  rights 
is  plainly  significant.  Supporters  of  the  bill  presumably  hope  that  enactment  in 
and  of  itself  will  discourage  perceived  regulatory  excesses,  even  though  the  bill 
does  not  alter  regulatory  taking  standards.  And  quite  arguably,  some  agency 
resistance  to  implementing  the  Eixecutive  Order  stems  from  its  image  as  a 
conservative  manifesto;  with  congressional  imprimatur,  it  might  command 
greater  allegiance.  H.R.  561  is  seen  by  many  supporters  as  a  congressional 
property-rights  charter  for  the  federal  bureaucracy,  much  as  the  National 
Environmental  Policy  Act  provided  an  environmental  charter  23  years  earlier. 
Quite  separately,  enactment  of  H.R.  561  might  accelerate  adoption  of  property- 
impacts-assessment  bills  at  the  state  level. 

Whatever  its  symbolic  value,  H.R.  561  has  two  indisputable  legal 
consequences.  First,  it  would  provide  the  Attorney  General  with  a  powerful  tool 
for  enforcing  the  Order  ~  postponing  the  effective  date  of  agency  regulations  — 
that  she  lacks  under  the  Order  alone.  This  Justice  Departmwit  authority  would 
extend  to  any  executive-branch  agency  whose  actions  may  be  takings,  with  the 
AG's  compliance  determinations  seeming  to  be  judicially  nonreviewable. 

Second,  the  bill  would  ensure  that  some  sort  of  formal  process  for  assessing 
the  taking  implications  of  federal  actions  remains  in  effect  should  a  President 
decide  in  the  future  to  rescind  the  Executive  Order.  In  this  regard,  note  that 
H.R.  561  does  not  "codify"  the  executive  order,  as  is  sometimes  said;  the 
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President  remains  free  to  rescind  it,  as  long  as  "similar  procedures"  are  left  in 
its  stead.  The  noncodification  approach  of  H.R.  561  contrasts  with  Senator 
Dole's  S.  177,  which  expressly  enacts  the  Executive  Order  into  public  law, 
beyond  the  President's  reach. 

A  full  canvassing  of  how  federal  programs  conceivably  might  bring  about 
takings  of  property  interests  within  the  Department  of  Agriculture's  concern  is 
beyond  the  scope  of  this  statement.  However,  two  programs  that  often  draw  fire 
from  farm  organizations,  the  wetlands  permitting  program  under  Clean  Water 
Act  section  404  and  the  Endangered  Species  Act  (ESA),  deserve  quick  mention. 

Section  404  contains  several  exemptions  from  permitting  requirements  for 
normal  farming,  farm  ponds  and  roads,  and  other  farm-related  activities. 
Nationwide  permits  (such  as  number  40,  for  certain  farm  buildings)  exempt  still 
other  activities.  Still,  some  significant  economic  designs  a  farmer  may  have  for 
his  land  are  not  shielded.  For  example,  section  404  does  require  a  permit  for 
conversion  of  formerly  unfarmed  wetlands,  and,  if  a  permit  is  denied,  conceivably 
could  result  in  a  taking  ~  though  no  court  decision  has  found  a  taking  thus  far. 

Cutting  off  federal  benefits  to  farmers  as  a  consequence  of  the  swampbuster 
and  sodbuster  provisions  in  the  Food  Security  Act  would  be  extremely  unlikely, 
under  current  case  law,  to  work  a  taking.  The  disbursing  of  federal  monies 
(where,  as  here,  not  contractually  based)  is  seen  by  the  courts  as  purely 
discretionary,  and  would  thus  seem  to  confer  no  property  rights  on  the  farmer- 
recipient.  (In  the  same  manner,  grazing  permits  are  held  to  be  federal  benefits 
lacking  property  status,  and  hence  cannot  give  rise  to  takings  when  withdrawn 
or  further  conditioned.) 

Turning  to  the  ESA,  we  note  that  that  statute  has  not  yet  been  found  to 
effect  a  taking,  nor  are  there  any  ESA/taking  cases  now  pending  in  the  U.S. 
Court  of  Federal  Claims.  (For  more  on  the  ESA  and  private  property,  see  CRS 
Report  93-346.) 

To  be  sure,  the  dearth  of  successful  taking  actions  by  agricultural  plaintiffs 
under  these  statutes  is  hard  to  construe.  On  the  one  hand,  one  could  argue,  not 
implausibly,  that  if  farm  impacts  were  as  great  as  sometimes  claimed,  there 
would  surely  be  more  taking  cases  filed.  At  the  very  least,  an  inference  can  be 
drawn  with  some  certainty  that  section  404  and  the  ESA  are  not  producing 
many  big-dollar  wipeouts  of  land  value,  the  circumstance  most  likely  to  spawn 
taking  suits.  On  the  other  hand,  one  cannot  glibly  infer  that  the  wetlands  and 
endangered  species  programs  are  having  negligible  impact  on  property  owners. 
The  costs  of  taking  litigation,  and  the  near-total  elimination  of  land  value 
usually  required  for  success,  ensure  that  many  impacts  these  programs 
conceivably  may  be  having  on  land  values  will  not  come  to  a  court's  attention 
if  they  are  less  than  substantial  in  either  absolute  or  fraction-of-total-land-value 
terms. 

Looking  solely  at  programs  run  by  the  Department  of  Agriculture  itself,  we 
are  aware  of  only  one  reported  court  decision  finding  a  taking  in  the  5  years 
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since  the  Executive  Order  was  released.  That  decision  discerned  a  taking  after 
the  Department,  to  control  the  spread  of  a  lethal  avian  influenza,  imposed  a 
quarantine  on  the  plaintiffs'  turkey  breeder  stock,  ultimately  causing  a  loss 
amounting  to  55  %  of  the  turkeys'  purchase  price.  Yancey  v.  United  States,  915 
F.2d  1534  (Fed.  Cir.  1990).  Notwithstanding  that  the  Department  does  not  yet 
have  AG-approved  supplemental  guidelines  for  applying  the  Executive  Order  to 
its  specific  programs,  it  is  fully  bound  by  the  general  mandates  of  the  Eixecutive 
Order  and  the  AG's  government-wide  guidelines. 

Of  course,  H.R.  561  and  the  Executive  Order  reach  a  broad  array  of  federal 
regulations  that  may  cause  a  taking,  not  only  those  within  the  Department  of 
Agriculture's  universe  of  interests.  As  CRS  surveys  of  recent  federal  court 
decisions  in  this  area  reveal,  a  wide  spectrum  of  property  types  and  federal 
agencies  are  implicated  -  including  many  agencies  rarely  mentioned  in  the 
property-rights  debate  (HHS,  Navy,  FBI,  IRS,  NASA,  SBA,  etc.).  Indeed,  only 
about  one  half  of  recent  federal  taking  cases  involve  land  use  at  all;  the  federal 
program  currently  subjected  to  the  most  taking  actions  appears  to  be  that 
created  under  the  S&L  bailout  statute  (35-plus  actions  now  pending). 


Issues  of  approach.     Here  we  point  to  a  few  issues  as  to  H.R.  561's  basic 
approach  that  the  committee  may  wish  to  consider. 

First,  would  alternatives  to  the  Executive  Order  be  appropriate  as  the 
takings  risk-assessment  mechanism  in  H.R.  561?  We  have  noted  above  the 
lingering  controversy  regarding  the  Order.  Of  course,  one  might  argue  that  the 
Order  is  nothing  more  than  a  risk-management  tool,  ideologically  neutral  if 
properly  implemented,  and  that  emphasis  on  this  central  function  of  the  Order 
renders  any  "tilt"  in  its  statement  of  takings  law  of  slight  importance. 
Opponents  of  the  Order,  however,  argue  that  it  contains  not  only  a  statement 
of  takings  law,  but  a  host  of  directives  based  thereon,  and  that  the  Attorney 
General's  guidelines  for  evaluating  taking  implications  cannot  overrule  such 
directives. 

The  intractable  nature  of  the  Executive  Order  controversy  suggests  that 
there  may  be  value  to  an  alternate  option  --  that  is,  for  H.R.  561  to  create  a 
takings  liability  assessment  scheme  independent  of  the  Order  and  the  Justice 
Department  guidelines  now  in  effect. 

Second,  should  H.R.  561  be  modified  to  focus  on  something  other  than 
"taking"  implications  ~  for  example,  impacts  on  land  values?  The  existing 
approach,  tied  to  takings,  poses  several  problems.  Few  agency  actions  so  clearly 
constitute  takings  that  agencies  can  easily  spot  them  in  advance.  More  often, 
a  taking  is  known  to  have  occurred  only  when  a  court,  using  ad  hoc,  case-by- 
case  analysis  and  applying  broad  and  ill-defined  criteria,  tells  us  that  a  taking 
has  occurred.  Moreover,  Supreme  Court  decisions  make  evident  that  the  Court 
prefers  to  adjudicate  taking  challenges  based  on  the  application  of  a  government 
action  to  a  specific  parcel  -  so-called  "as-applied  challenges."    The  Executive 
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Order,  and  the  bill,  demand  that  agencies  evaluate  proposed  actions  on  their 
face,  in  the  absence  of  knowledge  about  particular  parcels. 

Shifting  the  bill  focus  to  a  general  assessment  of  land-value  impacts  would 
seem  to  alleviate  these  problems.  Nor  would  the  assessment  have  to  be  parcel- 
specific  in  order  to  be  of  use.  On  the  other  hand,  taking  criteria,  as  ill-defined 
as  they  are,  do  offer  some  guideposts;  use  of  an  economic-impacts-on-land 
approach  may  require  the  bill  to  invent  new  ones.  The  subcommittee  may  also 
wish  to  consider  inclusion  of  positive  as  well  as  negative  impacts  on  land  value 
as  a  result  of  agency  action. 

Third,  should  the  Attorney  General  have  to  certify  each  individual 
regulation,  as  H.R.  561  appears  to  require,  or  would  an  agencywide  certification 
achieve  the  bill's  purposes  as  well?  The  Symms  prototype,  and  all  congressional 
bills  modelled  after  it  except  H.R.  561,  seem  to  envision  (though  it  is  not  beyond 
argument)  that  the  AG's  certification  of  compliance  with  the  Order  is 
agencywide  ~  signifying  that  the  agency  has  in  place  a  formal,  properly  caselaw- 
based  process  to  consider  the  taking  implications  of  its  actions.  Once 
certification  is  made,  the  moratorium  on  new  agency  regulations  imposed  as  of 
bill  enactment  is  lifted,  and  the  Attorney  General's  task  in  this  regard  is 
complete. 

By  contrast,  H.R.  561  seems  to  contemplate  that  each  individual  regulation 
of  an  agency  must  get  the  AG's  stamp  of  approval.  This  regulation-by- 
regulation  approach  is  most  clearly  suggested  by  the  final  sentence  in  section  5: 
"The  Attorney  General  shall  make  a  certification  ...  no  later  than  90  days  after 
the  date  of  issuance  of  the  regulation."  Depending  on  how  thorough  a  review 
the  bill  intends  for  the  AG  to  make,  budget  and  manpower  requirements  might 
be  a  consideration. 


Issues  of  meaning.  Finally,  we  point  out  aspects  of  Executive  Order  12630  and 
H.R.  561  that  you  may  desire  to  clarify. 

Both  the  Order  and  the  bill  could  be  read  to  mean  that  an  agency  must 
choose  from  among  its  lawful  options  that  one  which  minimizes  the  potential 
of  taking  liability.  See,  e.g.,  bill  §  5:  "with  the  goal  of  minimizing  such  takings 
where  possible."  By  way  of  comparison,  the  National  Environmental  Policy  Act 
does  not  constrain  an  agency  to  select  from  among  the  permitted  alternatives 
that  particular  one  which  minimizes  harm  to  the  environment.  Moreover,  if  a 
compelled-minimization  reading  of  H.R.  561  is  correct,  a  concurrent  NEPA 
analysis  aimed  at  informing  the  agency's  same  choice  of  options  may  in  some 
cases  have  reduced  value. 

The  references  to  Executive  Order  12630  in  the  bill  could  be  read  to  mean 
either  the  Order  as  it  exists  on  the  bill's  date  of  enactment,  or  as  later  modified 
by  the  President.  Clarification  on  this  point  would  also  affect  what  constitutes 
"similar  procedures"  under  the  bill. 
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The  backbone  provision  of  the  bill,  section  5,  applies  only  to  "regulations," 
a  term  whose  normal  usage  excludes  many  agency  actions  (e.g.,  denial  of 
applications  for  wetlands  permits  or  incidental  "take"  permits  under  the  ESA) 
lying  at  the  heart  of  the  property-rights  debate,  and  covered  by  the  Executive 
Order. 


In  closing,  we  note  that  many  observers,  from  all  points  on  the  political 
spectrum,  have  called  for  greater  legislative  involvement  in  the  property  rights 
question.  The  ubiquitousness  of  contemporary  tensions  between  societal  goals 
and  property  rights,  and  the  burdensome  costs  and  delays  of  litigating  those 
conflicts,  make  this  counsel  hard  to  ignore. 


Thank  you  for  the  opportunity  to  be  here  today. 
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Of 

Roger  Pilon,  Ph.D.,  J.D. 

Senior  Fellow  and  Director 

Center  for  Constitutional  Studies 

Cato  Institute 

Washington,  D.C. 

before  the 

House  Agriculture  Subcommittee 
on  Department  Operations  and  Nutrition 

Committee  on  Agriculture 

United  States  House  of  Representatives 

November  3,  1993 


Mr.  Chairman,  distinguished  members  of  the  subcommittee,  thank 
you  for  inviting  me  to  testify  on  H.R.  561.  I  am  pleased  to  give 
my  unqualified  support  to  this  bill.  At  the  same  time,  I  am  under 
no  illusion  that  this  measure  alone  will  restore  the  constitutional 
rights  of  America's  property  owners.  Let  me  note,  in  this 
connection,  that  a  bill  of  this  kind  should  be  unnecessary, 
strictly  speaking,  since  the  rights  of  property  owners  are 
guaranteed  in  our  system  not  simply  by  statute  but  by  our 
fundamental  law,  the  Constitution.  Over  the  course  of  this 
century,  however,  those  rights  have  been  increasingly  compromised 
by  a  growing  body  of  federal,  state,  and  local  regulations  and  by 
a  series  of  Supreme  Court  opinions  that  Justice  Stevens  once  called 
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"open-ended  and  standardless,"'  using  reasoning  that  Justice  Scalia 
more  recently  described  as  "essentially  ad  hoc."^  Although  the 
Court  has  lately  begun  to  rethink  its  takings  jurisprudence,  that 
rethinking  has  a  way  to  go  before  it  can  be  called  principled.  In 
the  meantime,  this  bill,  by  requiring  federal  agencies  to  take  note 
of  the  Court's  recent  cases,  is  a  step  in  the  right  direction. 
Indeed,  it  is  a  mark  of  the  times  that  there  are  those  who  think 
that  federal  agencies  should  not  take  note  of  the  takings 
implications  of  their  actions.  The  conclusion  that  opponents  of 
this  bill  would  prefer  that  federal  agencies  ignore  the 
Constitution  in  their  pursuit  of  public  policy  is  all  but 
inescapable. 

In  thinking  about  this  bill,  then,  let  me  urge  the  members  of 
this  subcommittee  to  think  of  it  as  one  step  in  an  evolutionary 
process,  the  end  of  which  should  be  the  full  restoration  of  our 
constitutional  guarantees  regarding  property.  If  that  process  does 
in  fact  continue,  we  will  be  joining  the  movement  taking  hold 
around  the  world  today  toward  recognizing  the  fundamental  place  and 
importance  of  property  rights.  Just  last  week  President  Boris 
Yeltzin  took  the  first  steps  in  Russia  toward  restoring  property 
rights.  Should  the  United  States  Congress,  which  itself  emerged 
from  a  struggle  to  secure  our  rights  to  property,  be  any  less 


'   First  Lutheran  Church  v.  Los  Angeles  County,  482  U.S. 
304,  340  (1987) . 

^  Lucas  v.  South  Carolina  Coastal  Council,  112  S.  Ct.  2886, 
2893  (1992).   See  Roger  Pilon,  Property  and  Constitutional 
Principles,    WALL  ST.  J.,  Feb.  28,  1992,  at  A14 .  (ATTACHMENT  A) 
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concerned  to  return  us  to  our  own  roots  as  a  nation? 

To  appreciate  the  significance  of  this  bill,  however,  it  may 
be  useful  to  review  briefly  some  of  the  historical  and  theoretical 
issues  that  surround  it.  We  are  here  today,  after  all,  because 
property  owners  across  this  land  are  increasingly  dismayed  over 
restrictions  that  governments  are  placing  on  their  ability  to  use 
and  enjoy  their  property — seemingly  in  violation  of  the  plain  words 
of  the  Constitution.  Yet  this  state  of  affairs  did  not  arise  out 
of  nothing.  It  has  a  history  and  a  rationale  that  deserve  our 
scrutiny. 

Perhaps  no  one  has  put  the  right  to  property  more  succinctly 
than  the  principal  author  of  our  Constitution,  James  Madison,  who 
wrote  in  1792  that  "as  a  man  is  said  to  have  a  right  to  his 
property,  he  may  be  equally  said  to  have  a  property  in  his 
rights."^  Pointing  clearly  to  the  intimate  connection  between 
rights  and  property,  Madison  was  reflecting  simply  the  common 
understanding  of  his  time,  which  found  its  own  roots  in  Roman  law, 
in  Magna  Carta,  in  the  English  common  law,  and  in  the  works  of 
writers  ranging  from  Bracton  to  Coke,  Blackstone,  Locke,  and  many 
others.^  Through  his  profound  influence  on  our  founding 
generation,  in  fact,  John  Locke  can  rightly  be  said  to  have  been 
the  philosophical  father  of  the  American  Revolution,  and  of  the 
Declaration  of  Independence  in  particular.   Indeed,  it  was  Locke 


5   "Property,"  National   Gazette   1,  no.  44  (March  29,  1792), 
174-75. 

*      For  an  excellent  discussion,  see  EDWARD  S.  CORWIN,  THE 
"HIGHER  LAW"  BACKGROUND  OF  AMERICAN  CONSTITUTIONAL  LAW  (1955). 
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who  showed  that  all  rights  could  usefully  be  reduced  to  property: 
"Lives,  Liberties  and  Estates,  which  I  call  by  the  general  Name, 
Property."^  Thus,  if  rights  are  property,  right  violations  are 
takings  of  that  property — whether  lives,  liberties,  or  estates. 

Those  fundamental  insights,  derived  from  the  theory  of  natural 
rights,  found  their  way  directly  into  the  basic  law  of  our  land — 
the  Constitution  and  the  Bill  of  Rights.  The  Fifth  Amendment  and, 
later,  the  Fourteenth  Amendment  forbid  government  from  depriving 
individuals  of  life,  liberty,  or  property  without  due  process  of 
law.  And  the  Fifth  Amendment,  later  applied  against  the  states 
through  the  Fourteenth  Amendment,  prohibits  government  from  taking 
private  property  for  public  use  without  just  compensation.  The 
Constitution,  then,  does  not  prohibit  government  from  taking 
private  property.  What  it  prohibits  is  taking  property  without 
compensating  the  owner  for  the  property  taken,  without  making  the 
owner  whole. 

Known  in  the  17th  and  18th  centuries  as  "the  despotic  power," 
eminent  domain  was  so  called  because  no  individual,  whether  in  a 
state  of  nature  or  in  civil  society,  could  ever  legitimately 
exercise  such  a  power,  however  noble  his  motives.  Nevertheless, 
when  we  constituted  ourselves  we  gave  government  that  power,  not 
because  it  was  inherently  legitimate  but  because  without  it  certain 
public  ends  might  be  difficult  to  achieve  efficiently  due  to  high 


*  JOHN  LOCKE,  The  Second  Treatise   of  Government,    in   TWO 
TREATISES  OF  GOVERNMENT  §123  (Peter  Laslett  ed. ,  1960). 
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transaction  costs. "^  As  a  mark  of  the  inherent  illegitimacy  of  the 
power,  however,  and  as  a  brake  upon  its  excessive  use  and  upon  the 
expansion  of  government  generally,  we  insisted  that  those  whose 
property  would  be  taken  under  the  power  be  justly  compensated. 
After  all,  no  individual  should  be  made  to  bear  a  disproportionate 
share  of  the  cost  of  the  public's  appetite.  Moreover,  that 
appetite  would  be  boundless  if  it  cost  the  public  nothing  to 
indulge  it. 

When  the  power  of  eminent  domain  has  been  used  to  condemn 
outright  a  piece  of  property — say,  to  build  a  public  school  or  a 
road — courts  have  had  little  difficulty  applying  the  Fifth 
Amendment's  Takings  Clause  to  award  compensation  to  the  owner. 
With  the  rise  of  the  regulatory  state  over  the  course  of  this 
century,  however,  the  courts  have  been  presented  with  so-called 
regulatory  takings — cases  in  which  governments  have  taken  the  uses 
that  go  with  the  property,  leaving  the  fee  in  the  hands  of  the 
owner.  Sometimes  the  regulations  are  so  restrictive  that  all  value 
is  taken  from  the  property,  yet  the  property  "itself"  has  not  been 
taken,  it  is  argued,  and  so  no  compensation  is  owing  under  the 
Fifth  Amendment's  compensation  requirement. 

Faced  with  such  cases,  the  Supreme  Court  over  the  years  has 
fashioned  a  takings  jurisprudence  that  simply  will  not  withstand 
serious  scrutiny,  yet  it  is  the  jurisprudence  with  which  we  try  to 
live  today.  In  a  nutshell,  recognizing  that  regulatory  takings  can 
be  every  bit  as  destructive  to  the  interests  of  an  owner  as 


*  See  generally   RICHARD  A.  EPSTEIN,  TAKINGS  (1985). 
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outright  condemnations,  the  Court  has  said,  in  effect,  that  if  a 
regulation  takes  the  entire  value  of  a  holding — as  in  the  recent 
case  of  Lucas  v.  South  Carolina  Coastal  Council^ — the  government 
entity  responsible  for  the  regulation  must  compensate  the  owner 
just  as  if  the  fee  itself  had  been  condemned.  It  is  shocking  that 
there  are  those  who  believe  that  the  Court's  holding  on  this  is 
"too  deferential"  to  the  individual.*  Yet  a  moment's  reflection 
will  show  that  the  Court  has  hardly  captured  the  spirit,  much  less 
the  letter,  of  the  Takings  Clause. 

Indeed,  in  Lucas  the  Court  itself  recognized  that  the 
situations  in  which  "government  has  deprived  a  landowner  of  all 
economically  beneficial  uses"  are  "relatively  rare."'  Far  more 
often  a  regulation  will  have  taken  25,  50,  75,  even  95  percent  of 
the  value  of  a  holding.  Yet  under  the  Supreme  Court's  current 
reading  of  the  Takings  Clause,  the  owner  will  get  nothing — to  which 
the  Court  has  said,  in  shocking  indifference  to  the  plain  meaning 
of  the  Constitution:  "Takings  law  is  full  of  these  'all-or-nothing' 
situations."'" 

Plainly,  where  the  Court  has  gone  wrong  is  in  its  implicit 
definition  of  "property."  Equating  "property"  with  the  total  value 
of  a  fee,  the  Court  has  said  in  essence  that  when  the  effect  of  a 


''  Supra ,  note  2  . 


'  That  point  was  made  a  year  ago,  in  a  debate  with  me,  by 
one  of  the  subcommittee's  previous  witnesses,  who  added  that  "we 
cannot  afford  all  the  regulations  we  want," 


'  Supra,    note  2,  at  2894 
">  Id.    at  2895  n.8. 
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regulation  is  tantamount  to  the  effect  of  an  outright  condemnation, 
a  taking  has  occurred.  That  definition  is  inconsistent  with  the 
Court's  understanding  of  "property"  in  other  contexts,  with  private 
divisions  of  property  through  contracts,  wills,  trusts,  and  other 
legal  instruments — indeed,  with  the  definition  of  "property"  that 
every  first-year  law  student  learns,  virtually  from  the  first  day. 
"Property,"  as  Madison,  Locke,  and  almost  every  other  commentator 
on  the  subject  has  seen,  includes  not  simply  the  fee  but  all  the 
uses  that  go  with  the  fee.  Take  one  of  those  "sticks"  in  that 
"bundle  of  sticks"  and  you  have  taken  something  that  belongs  to  the 
owner  of  the  underlying  fee.  That  is  what  Madison  meant  when  he 
spoke  of  property  as  he  did. 

But  the  Court  has  gone  wrong  in  another  way  as  well.  For  to 
understand  the  Takings  Clause  it  is  not  enough  simply  to  get  clear 
about  the  definition  of  "property."  In  addition,  the  eminent 
domain  power,  which  is  what  the  clause  is  about,  must  be  related  to 
the  police  power — that  cardinal  mark  of  sovereignty.  Acting  under 
the  police  power,  governments  may  legitimately  condemn  uses — may 
even  condemn  whole  fees — and  no  compensation  is  due  the  owner. 
Plainly,  if  the  police  power  is  construed  broadly,  it  can  swallow 
the  compensation  reguirement  of  the  Takings  Clause.  That  precisely 
is  what  has  happened  over  the  course  of  this  century. 

To  properly  apply  the  Takings  Clause,  therefore,  the  police 
power  and  the  eminent  domain  power  must  be  related  in  a  principled 
and  consistent  way.  To  do  that,  however,  we  must  go  to  the  roots 
of  the  police  power,  which  Locke  tells  us  are  in  the  Executive 
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Power  that  each  of  us  has  in  the  state  of  nature,  the  power  to 
enforce  our  own  rights.  That  is  the  ground  of  the  power.  But  that 
ground  also  sets  the  bounds  of  the  power,  for  no  one  may  enforce 
rights  he  does  not  have  to  be  enforced — or  yield  up  to  the  state 
any  such  power  to  be  exercised  on  his  behalf. 

The  relation  between  those  two  powers,  then,  is  simple  and 
straightforward.  Government,  as  the  Declaration  of  Independence 
tells  us,  is  instituted  to  secure  our  rights.  That  much  it  may  do 
under  the  police  power.  And  when  it  condemns  or  takes  a  use  that 
is  inconsistent  with  the  rights  of  others — as  when  it  orders  the 
abatement  of  a  nuisance — no  compensation  is  owing  to  the  individual 
whose  use  is  taken,  for  he  had  no  right  to  engage  in  that  activity 
to  begin  with.  Thus,  a  significant  range  of  environmental  and 
safety  regulations  can  be  justified  under  the  police  power,  simply 
from  a  consideration  for  the  rights  of  others. 

But  when  governments  go  further,  when  they  seek  to  bring  about 
various  "public  goods" — from  views,  to  historic  sites,  to  below- 
market  rents,  to  the  preservation  of  various  flora  and  fauna — and 
do  this  by  condemning  otherwise  legitimate  uses,  they  must  do  so 
under  the  power  of  eminent  domain.  They  must  pay  for  those  goods, 
that  is,  just  like  any  private  citizen  would  have  to  pay  for  them. 
Unlike  private  citizens,  however,  governments  can  get  what  they 
want  through  condemnation.  Given  that  "despotic  power,"  for 
government  to  condemn  the  legitimately  held  property  of  its 
citizens  and  then  not   pay  for  what  it  has  taken  simply  adds  insult 
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to  injury.   It  is  not  the  mark  of  a  legitimate  government." 

Unfortunately,  all  too  much  of  that  illegitimacy  is  with  us 
today.  And  it  will  not  disappear  until  the  Court  comes  to  grips 
with  its  70-odd  years  of  "essentially  ad  hoc"  regulatory  takings 
jurisprudence.  What  this  subcommittee  can  do,  however,  is  prod  the 
Court  in  the  right  direction  by  bringing  to  the  surface  the  true 
costs  of  the  all-but-endless  federal  regulations  that  restrict 
property  owners  over  the  length  and  breadth  of  this  land.  That  is 
what  the  bill  that  is  before  this  subcommittee  could  help  to 
accomplish.  Today,  those  cost  fall  silently  on  the  backs  of  those 
owners.  But  as  we  have  seen  today,  that  silence  is  breaking.  As 
the  regulatory  burden  becomes  increasingly  oppressive — as  it  must, 
given  that  regulations  are  "free"  to  those  who  favor  them — owners 
will  grow  ever  more  vocal.  They  will  continue  to  speak  out  until 
the  Court  gets  it  right,  until  the  Court  returns  us  to  the  true 
foundations  of  our  Republic. 

(Attachment  follows:) 


"   I  have  discussed  these  issues  more  fully  in  Roger  Pilon, 
Property  Rights,    Takings,    and  a  Free  Society,    6  HARV.  J.L.  &  PUB. 
POL'Y  165  (1983) . 
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November  3,  1993 


Testimony  of  J.  Peter  Byrne 
Professor  of  Law,  Georgetown  University  Law  Center 

Hearing  on  H.R.  561 
"The  Private  Property  Protection  Act" 

Before  the  Subcommittee  on  Department  Operations  and  Nutrition  of 
the  U.S.  House  of  Representatives  Committee  on  Agriculture 

The  Subcommittee  has  invited  me  to  offer  my  views  on  the 
merits  of  H.R.  561.  This  bill  would  require  every  federal  agency 
and  department,  civil  and  military,  to  act  in  compliance  with 
Executive  Order  12360,  promulgated  by  President  Reagan  in  1988.  The 
Order,  which  is  still  in  effect,  requires  each  agency  to  review  in 
detail  pending  actions  that  "may  affect  the  value  or  use  of  private 
property"  to  avoid  actions  that  might  conflict  with  the  "takings 
clause"  of  the  Fifth  Amendment,  as  interpreted  by  the  Reagan 
Justice  Department  in  accompanying  guidelines.  I  am  pleased  to 
offer  what  assistance  I  can  as  a  law  professor  who  has  taught 
Property  for  several  years  and  given  extensive  thought  to  the 
constitutional  relation  between  public  regulation  and  private 
ownership  of  land.  In  preparation  for  this  testimony,  I  reviewed 
the  proposed  legislation,  the  Order  and  the  guidelines,  and  current 
law  concerning  when  regulation  of  land  use  goes  so  far  that  the 
constitution  mandates  that  the  landowner  be  compensated.  In  brief, 
my  conclusion  is  that  enactment  of  the  pending  bill  would  be  a 
serious  mistake,  increasing  the  immunity  of  property  from 
regulation  greatly  beyond  what  the  constitution  mandates  and 
potentially  crippling  the  efforts  of  the  executive  branch  to 
protect  the  health  and  safety  of  the  people  as  a  whole. 

American  law  is  based  on  a  widespread  respect  for  property 
rights.  Our  property  law  both  enhances  the  efficiency  of  our 
economy  and  provides  property  owners  with  a  secure  basis  for 
personal  security  and  autonomy.  The  Fifth  Amendment  has  long  been 
a  symbol  of  the  respect  shown  property  by  all  branches  of  the 
federal  government.  But  just  as  property  law  does  not  give  owners 
unlimited  rights  against  neighbors,  tenants,  and  others,  so  the 
Fifth  Amendment  does  not  prohibit  or  condition  the  reasonable 
regulation  of  property  use  in  order  to  achieve  important  public 
goals.  The  proposed  bill  threatens  to  turns  a  constitutional  check 
on  the  rare  unreasonable  and  confiscatory  government  action  into  a 
bureaucratic  straight  jacket  on  all  health  and  environmental 
regulation  of  land  use. 
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The  bases  of  the  problem  with  the  bill  are  the  Executive  Order 
and  the  accompanying  guidelines.  Although  they  purport  to  embody 
the  judicial  interpretation  of  the  takings  clause,  they  twist 
existing  doctrine  beyond  recognition  in  order  to  discourage 
perfectly  constitutional  government  action.  The  Congressional 
Research  Service  found  in  its  1988  report  that  the  Order 
dramatically  exaggerates  the  probability  that  any  regulatory  action 
will  violate  the  takings  clause.^  For  example,  the  Order  requires 
that  governmental  action  must  not  be  disproportionate  to  a 
property's  contribution  to  an  overall  environmental  problem;  a 
requirement  that  finds  no  support  in  takings  jurisprudence.  In 
fact,  the  Order  implements  the  desire  of  zealots  within  the  Reagan 
Administration  to  destroy  federal  environmental  regulation.  The 
invocation  of  a  bloated  concept  of  property  rights  merely  provides 
a  specious  means  to  that  unpopular  end. 

In  important  ways,  the  whole  spirit  of  the  Executive  Order 
clashes  with  the  main  thrust  of  Supreme  Court  interpretation  of  the 
takings  clause.  The  Order  requires  extensive  analysis  of  new 
regulations  before  they  are  promulgated.  But  if  the  Court  has 
clearly  established  one  rule  in  regard  to  consideration  of  claims 
of  infringement  of  constitutional  property  rights,  it  is  that  they 
should  be  considered  only  in  concrete  circumstances  with  the 
development  of  an  extensive  factual  basis.  Property  claims  in  the 
abstract  cannot  be  evaluated.  Thus,  the  Supreme  Court  unanimously 
rejected  a  legal  and  constitutional  challenge  to  the  Army  Corps  of 
Engineers'  assertion  of  Clean  Water  Act  jurisdiction  over  wetlands 
adjacent  to  navigable  waters,  emphasizing  that  a  "requirement  that 
a  person  obtain  a  permit  before  engaging  in  a  certain  use  of  his  or 
her  property  does  not  itself  'take'  the  property  in  any  sense  ..." 
United  States  v.  Riverside  Bayview  Homes.  Inc..  474  U.S.  121,  127 
(1985).  If  an  owner  denied  a  permit  alleges  an  unconstitutional 
taking,  a  court  must  enquire  into  the  reasons  for  the  denial,  the 
effect  on  the  value  or  use  of  the  property,  the  nature  of  the 
owner's  expectations  about  development  when  he  bought  the  property, 
remaining  uses  of  the  entire  parcel,  and  other  fact-sensitive 
issues.  By  contrast,  the  Order  requires  federal  review  before  any 
of  these  facts  are  known  and  construes  lancertainty  about  the  effect 
of  the  regulation  against  implementation. 

Because  of  these  concerns,  I  joined  a  group  of  twenty  academic 
experts  on  takings  issues  who  wrote  to  President  Clinton  on  April 
2  of  this  year  to  urge  him  to  rescind  Executive  Order  12630.  Our 
letter  concluded  that  the  Order  is  "based  on  an  erroneous,  biased 
view  of  the  law  ...tand]  represents  a  misguided  effort  to  use  the 


'■  Memorandum  from  American  Law  Division,  Congressional 
Research  Service  to  ten  Congressmen  on  "Comparison  of  Takings 
Principles  in  Executive  Order  No.  12630  with  Supreme  Court  Takings 
Jurisprudence  and  Related  Questions,  Dec.  15,  1988. 
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specter  of  government  liability  under  the  Fifth  Amendment  in  order 
to  frustrate  regulatory  activity  that  certain  members  of  the  Reagan 
Administration  opposed  as  a  matter  of  policy."  A  copy  of  the  entire 
letter  is  appended  to  my  written  testimony. 

Given  the  Order's  deplorably  weak  constitutional  foundation 
and  its  hostility  to  environmental  measures  that  most  voters 
heartily  support,  why  should  the  Congress  seek  to  perpetuate  its 
effect  through  statute?.  Of  course,  some  may  oppose  on  the  merits 
particular  environmental  initiatives,  such  as  the  necessity  for 
obtaining  a  permit  before  a  wetland  can  be  filled.  But  surely  it  is 
better  to  attack  more  precisely  objectionable  features  of  the  clean 
Water  Act,  or  other  environmental  law,  in  an  open  debate  about 
substance  that  may  help  educate  the  American  people.  But  some 
support  such  legislation  no  doubt  because  of  honest  confusion  about 
the  nature  and  extent  of  constitutional  property  rights,  and 
concern  that  they  are  not  being  adequately  respected  by 
environmental  laws. 

Confusion  about  the  effect  of  this  legislation  and  the 
supposed  vulnerability  of  property  rights  might  be  usefully 
clarified  by  reviewing  established  law  about  constitutional 
property  rights.  Under  the  Fifth  Amendment,  the  United  States  may 
"take"  property  for  a  public  purpose  but  if  it  does  so  it  must  pay 
the  owner  just  compensation.  The  Supreme  Court  has  interpreted  this 
explicit  rule  to  extend  to  government  regulation  of  property  use 
that  "goes  too  far."  Pennsylvania  Coal  Co.  v.  Malian,  260  U.S.  393 
(1922).  This  does  not  mean  that  whenever  government  regulations 
decrease  the  value  of  property  that  compensation  must  be  paid  to 
the  owner.  Concrete  Pipe  &  Products  Inc..  v.  Construction  Laborers 
Pension  Trust.  61  U.S.L.W.  4611,  4623  (June  14,  1993).  On  the 
contrary,  the  fact  that  the  value  of  property  is  dramatically 
diminished  does  not  in  itself  require  compensation.  In  his  much- 
discussed  opinion  in  Lucas  v.  South  Carolina  Coastal  Commission, 
112  S.Ct.  2886,  2895  n.8  (1992),  Justice  Scalia  acknowledged  that 
some  regulations  could  diminish  an  ovimer's  value  by  95%  without 
requiring  compensation.  Thus,  takings  cases  that  involve  neither 
physical  invasion  by  the  government  nor  total  extinguishment  of 
value  are  considered  under  a  fact  based  inquiry  that  weighs  the 
government  interest  furthered  by  the  regulation,  the  nature  of  the 
harm  to  the  property  owner,  and  the  extent  to  which  "distinct 
investment  backed  expectations"  have  been  frustrated. 

The  Court's  refusal  to  rigidly  mandate  constitutional 
compensation  for  property  values  suggests  several  reasons  why 
Congress  should  not  exaggerate  protection  for  property  ovmers. 
First,  property  rights  are  not  now  nor  ever  have  been  absolute.  No 
property  owner  may  use  his  or  her  property  in  a  way  that 
unreasonably  interferes  with  the  rights  of  other  property  owners. 
Such  noxious  uses  have  been  condemned  as  nuisances  for  centuries 
and  may  be  prohibited  by  judicial  decree,  statute,  or  regulation 
even  if  the  prohibition  renders  the  property  totally  valueless.  The 
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power  to  prevent  ovmers  from  using  their  property  so  as  to  injure 
others  provides  fundamental  protection  to  health,  safety,  and,  yes, 
the  property  rights  of  others.  Often,  the  law  treats  widely-shared 
interests  in  resources  as  public  property  rights,  such  as  through 
the  government's  trust  obligations  for  navigable  and  coastal  waters 
and  for  wildlife;  private  property  rights  must  be  accommodated  to 
such  public  property  rights.  Moreover,  uses  of  property  that 
otherwise  injure  the  public  may  also  be  prohibited  or  regulated. 
Laws  of  this  character  are  not  fringe  or  recent  innovations;  they 
are  zoning,  pollution,  and  safety  laws  that  are  imperative  if 
people  are  to  live  together  in  safety,  peace,  and  decency.  The 
inescapable  truth  is  that  no  man  is  an  island,  and  that  an  owner's 
use  of  his  land  may  harm  others.  The  law  must  either  permit  such 
harm  to  occur  or  redress  it. 

Second,  the  extent  to  which  any  particular  property  right 
should  be  limited  in  order  to  protect  an  interest  of  the  public  is 
a  difficult  and  delicate  question  that  cannot  be  solved  by  appeal 
to  easy  generalities.  A  careful  decisionmaker  must  consider  the 
importance  of  the  public  interest  served:  protection  of  a  vital 
environmental  or  cultural  resource  may  be  seen  as  more  important 
than  regulations  designed  to  increase  the  property  values  of  the 
rich.  Also,  the  fairness  of  the  regulation  to  the  particular  owner 
must  be  considered;  owners  who  invest  in  reasonable  reliance  that 
a  particular  use  will  be  permissible  stand  on  different  ground  from 
those  who  invest  with  clear  notice  that  the  use  will  be  prohibited. 
These  and  other  factors  make  it  difficult  to  legislate  justly 
future  protection  for  property  owners.  It. seems  impossible  to  do  so 
in  a  bill  that  does  not  even  specify  a  particular  purpose,  form,  or 
time  for  regulation. 

Finally,  Federal  regulators  have  done  a  good  job  avoiding 
unconstitutional  takings  of  property.  The  Supreme  Court  never  has 
invalidated  a  federal  land  use  regulation  that  did  not  involve  a 
physical  occupation  of  the  owner's  land.  A  recent,  non-partisan 
survey  of  takings  issues  related  to  the  Endangered  Species  Act  by 
Robert  Meltz  of  the  Congressional  Research  Service,  here  today  as 
a  witness,  found  no  cases  in  which  a  court  has  found  the 
application  of  the  Endangered  Species  Act  to  result  in  an 
unconstitutional  taking  of  property.  These  patterns  do  not  result 
form  judicial  indifference  to  the  value  of  private  property,  but 
from  the  seriousness  of  the  public  needs  being  addressed  and  the 
respect  properly  accorded  the  public  policies  enacted  by  Congress 
and  carried  out  by  the  federal  agencies.  Moreover,  the  current 
Administration  has  repeatedly  evinced  its  determination  to  solve 
natural  resource  issues  without  unduly  injuring  existing  economic 
interests. 

In  the  past  two  years,  I  have  worked  extensively  in  law  reform 
in  Estonia,  a  former  republic  of  the  Soviet  Union,  primarily 
helping  to  revive  the  fundamental  legal  building  blocks  of  private 
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property  and  freedom  of  contract.  My  work  has  taught  me  again  how 
these  tools  of  liberty  promote  wealth,  individual  autonomy,  and,  in 
many  instances,  ecological  integrity.  But  respect  for  private 
property  does  not  require  permitting  owners  generally  to  compel  the 
public  to  pay  them  for  not  harming  the  public.  Reasonable  and 
informed  regulation  of  property  use  promotes  and  sustains  the 
institution  of  property  in  a  free  society. 

No  doubt  the  Subcommittee  and  the  House  will  have  numerous 
occasions  to  debate  the  goals  of  federal  land  use  regulation  and 
what  is  due  o%mers  who  are  adversely  affected.  These  debates  may 
lead  to  the  adjustment  of  some  provisions  of  specific  acts.  This  is 
a  wholly  legitimate  part  of  our  ongoing  national  effort  to 
reconcile  environmental  and  economic  objectives.  But  H.R.  561 
relies  on  a  flawed  and  disingenuous  interpretation  of 
constitutional  rights  to  indiscriminately  hinder  environmental 
regulation.  Firmly  rejecting  this  poorly  conceived  bill  may  help 
prepare  the  Congress  for  more  mature  consideration  of  pressing 
environmental  issues. 

Thank  you  for  requesting  my  views. 

(Attachment  follows:) 
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April  2.  1993 


Dear  Mr,  President* 


Congratulations  on  your  election  as  President.   We  wish  you  great 
success  In  carrying  out  your  Important  new  responsibilities. 

We  are  writing  today  to  respectfully  recommend  that  you  make  It 
one  of  your  early  priorities  to  rescind  E^^^utlve  Order  12630.   This 
Order,  promulgated  In  1988  during  the  Reagan  Administration. 
requires  all  Federal  agencies  to  conduct  detailed  reviews  of  all  actions 
that  'may  a/feet  the  use  or  value  of  private  property"  for  the  ostensible 
purpose  of  avoiding  actions  that  mi^t  result  In  a  taking  of  i»lvate 
property  under  the  Fifth  Amendment  to  the  Constitution.    Under  the 
Order,  the  Attorney  General  prepared  guidelines  that  purported  to 
Interpret  the  law  of  takings  for  all  agencies  to  follow  in  Implementing 
the  Order.  We  believe  that  an  objective  review  of  the  Order  and 
guidelines  supports  the  conclusion  that  they  are  based  ozi  an 
erroneous,  biased  view  of  the  law. 

The  Executive  Order  also  represents  a  misguided  effort  to  use 
the  specter  of  government  liability  under  the  Plfm  Amendment  in 
order  to  fi-ustrate  regulatory  activity  that  certain  members  of  the 
Reagan  Administration  opposed  as  a  matter  of  policy.   Fair  minded 
people  can  —  and  certainly  do  —  disagree  on  the  kinds  of  regulatory 
programs  this  nation  should  adopt  to  protect  public  health  emd  safety. 
envlromnental  quaUtv.  and  other  aspects  of  the  public  welfare.     But 
the  Order  and  guidelines  seriously  overestimate  the  likelihood  that 
such  regulatory  programs  would  result  ta  a  taking  based  on  existing 
precedent    They  therefore  inappropriately  translate  important 
questions  of  policy  into  alleged  questions  of  constitutionality. 

Both  the  Order  and  the  guidelines  erroneously  suggest  that 
regardless  of  a  regulation's  actual  impact,  the  taking  inquiry  entail^  an 
Intense  examination  of  the  need  and  appropriateness  of  governmental 
regulations.   For  example,  the  guidelines  state  that  regulations  that 
aflect  property  wUl  constitute  a  taking  if  they  only  'rationally  advance" 
a  legitimate  government  purpose,  but  do  not  do  60  "eubstantial^." 
This  rule,  gleaned  from  NoUan  v.  California  Coaatal  Commliialon.  483 
U.S.  825  (1987).  is  inconsistent  with  a  number  of  court  decisions 
which  have  Interpreted  Nollan  to  Impose  stricter  scrutiny  only  when 
fovemment  conditions  the  use  of  land  on  the  granting  oi  permission 
lor  a  physical  Invasion  that  would  otherwise  be  a  taking.  The 
guidelines  similarly  suggest  that  health  and  safety  regulation  must  be 
"no  more  restrictive  than  necessary."   As  applied  to  the  enonnous 
range  of  government  actions  that  "may  affect  the  use  or  value  of  private 
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properly ."  this  language  does  not  accurately  reflect  the  current  level  of 
Judicial  scrutiny. 

Other  specific  directives  In  the  Order  and  guidelines  also  lack 
support  in  the  case  la:w.    For  example,  the  guidelines  state  broadly  that 
regulations  desired  to  prevent  harms  that  are  less  "direct  immediate 
and  demonstrable"  are  more  constitutionally  suspect  than  other  types 
of  regulations.  This  language  inas^rcprlate^  casts  dotibt  on  many 
regulations  that  confront  distant  and  indirect  harms  but  that  are 
nonetheless  of  great  public  concern:  these  include,  for  example, 
regulations  regarding  unsafe  drugs,  buildings,  or  chemicals.  The 
Order  also  asserts  that  the  focus  of  the  economle  impact  analysis 
should  be  on  any  "separate  and  distinct  Interests'  in  a  piecs  of  private 
property  (which  the  guidelines  equate  to  "each  proper^  interest 
recognized  by  the  applicable  UnO.  This  language  is  somffwhat 
ambiguous,  but  aj^tears  to  be  inconsistent  with  the  courts'  traditional 
practice  in  evaluating  a  reguld.tlon's  economic  Impact  to  consider  ttie 
regulation's  effect  on  the  proper^  as  a  whole. 

Because  the  Order  and  guidelines  overstate  the  risk  tfiat 
regulatory  actioa  wlU  resudt  in  a  taking,  and  because  the  law  of  taWnga 
is  Itself  so  uncertain,  the  Order  and  guidelines  allow  takings  concerns 
to  exert  an  excessive  and  unreasonable  influence  on  a  IsxMd  ran^  of 
government  actions.  Whatever  prindptes  should  guide  regulation  as  a 
matter  of  policy,  the  fact  is  that  courts  find  taking  in  onfy  a  fleetlngly 
Bmall  fraction  of  government  actions  that  'affect  tne  use  or  value  of 
private  properly.' 

For  all  of  the  foregoing  reasons,  we  urge  you  to  rescind 
Executive  Order  12630.   In  its  place,  we  urge  you  to  adopt  a  balanced 
policy  on  property  rights  that  respects  the  mandate  of  the 
Constitution  and  at  the  same  time  recognizes  that  government 
regulatory  activity  serves  to  protect  proper^  and  other  individual 
ri^ts  as  well  as  the  interests  of  the  community  as  a  whole. 

Sincerely, 

Bruce  A.  Ackerman  Hope  M.  Babcock 

Yale  Law  School  Georgetown  University  Law  Center 

Peter  J.  Byrne  William  W.  Fisher,  m 

Georgetown  University  Law  Harvard  University  Law  School 

Center 


John  A.  Humbach  Jerold  S.  Kayden 

Pace  University  Law  School  Lincoln  institute  of  Land  Poller 


195 


Richard  James  Lazarus 
Washington  University 
School  of  Law 


Danlei  R  Mandelker 
Washln^on  UnJveraMy 
School  of  Law 


Ftank  I.  Mlchelman 

Harvard  University  Law  School 


John  Nolon 

t^ace  University  Lav  School 


Jeremy  R  Paxil 
Unh^erslty  of  Connecticut 
School  of  Lav 


Robert  V.  Percival 
University  of  Maryland 
School  of  Law 


Zygmunt  J.  B.  Plater 
Boftton  College  Law  Scho(d 


Margaret  Jane  Radln 
Stanford  Law  School 


Susan  Rose-Ackemxan 
Yale  LawSchocd 


Carol  M.Rose 
Yale  Law  School 


Joseph  L.  Sax 
University  of  California  at 

Berkeley  School  of  Law 


Christopher  K.  Schroeder 
Duke  Universl^  School  of  Law 


Peter  Read  TeadiOTit 
Vermont  Law  School 


NoRnan  WUIiams 
Vermont  Law  School 
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OFFICE  OF  THE  GOVERNOR 

EXECDTrVE  ORDER  NUMBER  53-2<? 

WKiR£AS,  Article  X,  Section  6  of  the  riorida  Constitution 
provides  that,  *Nc  private  property  Bhall  be  taken  except  for  a 
public  purpose  and  with  full  corrvpensotior.  therefor  paid  to  each 
ovmer  or  secured  by  deposit  in  the  repistry  of  the  coart  and 
available  to  the  owner,"  and 

WHEREAS,  Article  II,  Section  "  of  the  Florida  Constiturion 
provides  that,  'It  shall  be  the  policy  of  the  state  to  conserve 
end  protect  its  natural  resources  and  scenic  beauty.   Adecuate 
provision  shall  be  mode  by  law  for  the  abatement  of  air  and  water 
pollution  and  of  excessive  and  unnecessary  noise,*  a.nd 

WHERSAS,  in  1974,  Governor  Reubin  Askew,  ti^rough 
pronruloation  of  Executive  Order  74-71  u-reated  the  'CSovemor's 
Properry  Rights  Study  Commission, '  which  produced  e  report  dated 
Kerch  17,  1S7.5,  including  certein  recoiimendations  on  private 
property  rights,  and 

WHEREAS,  legislation  enacted  in  1S78  provides  a  mechanism  to 
allow  persons  substantially  affected  by  agency  decisions,  to  seek 
review  of  those  decisions  in  Circuit  Court  to  determine  whether 
the>'  constitute  an  unreasonable  exercise  of  the  state's  police 
power  antounting  to  a  taking  without  just  conpen»ation.  ajad 
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>fy.  ZRZ  XS .    riorido'8  State  ComprelTensive  Plor.  provides  th-at 
the  state  shall  * . . .  protect  private  property  rights  and 
recognize  the  existence  of  le3iciina.te  and  often  con'jetins  public 
end  privete  interests  in  land  use  reguletions  and  other 
government  action',  and 

WHEP.EAS,  the  State  Ccmpreheneive  Plan  also  provides  that  it 
is  state  policy  to: 

1.  Provide  compeneation  or  other  appropriate  relief 
as  provided  by  law,  to  a  landowner  for  any  governmental 
action  that  ic  detemined  to  be  an  unreasonable 
exercise  of  the  state's  police  power  so  as  to 
constitute  a  taking. 

2.  Determine  condensation  or  other  relief  by  judicial  . 
proceeding  rather  than  by  administrative  proceeding. 

3.  Encourage  acquisition  of  lands  by  state  or  local 
government  in  cases  where  regulation  will  severely 
lircit  practical  use  of  real  property. 

WHER2A.S,  in  1990  the  Legislature  created  the  Preservation 
2000  Procrajn,  providing  funds  for  various  state,  regional  and 
local  land  acquisition  prograjns  to  enable  just  compensation  to 
cvk-ners  of  environmentally  sensitive  land,  and 

'WKEREAS,  in  1993  the  third  Envirorenental  Land  Kanager^ent 
Study  Conriittee  rec(?3---nonded,  and  the  Legislature  adopted  the 
statement  that  "all  governmental  entities  in  the  state  recognize 
and  respect  judicially  acknowledged  or  constitutionally  protected 
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privet*  property  rights.'  and 

WHSREXS.  while  there  continues  to  be  concern  about  the 
protection  of  private  property  righte  and  a  belief  by  ."nany  that 
there  is  insufficient  protection  cf  these  richts.  it  is  of 
paramount  importance  to  the  healt^.,  safety  and  welfare  of  the 
citizens  cf  Florida  that  any  amendrnents  to  Florida  Law  deeigraed 
to  address  property  riphts  concerns  not  interfere  in  en 
unworkable  or  unreasonable  manner  with  the  protection  of  the 
environment,  the  effective  manage.t>ent  of  growth  and  development, 
end  the  assurance  of  a  high  qtuality  of  life  Cor  future 
generations  of  Floridians,  and 

WHEREAS,  it  is  appropriate  to  amend  executive  order  93-150 
establishing  the  Governor's  Property  Rights  Study  Comnission  II, 
in  order  to  add  members  to  the  Comavission  and  to  correctly 
reflect  the  intention  of  the  Governor  regarding  the  provision  of 
public  hearings. 

NOW  THEREFORE,  I,  LAWTON  CHILES,  as  Governor  of  the  State  of 
Florida,  and  pursuant  to  the  Constitution  and  laws  of  the  State 
of  Florida,  do  hereby  promulgate  the  following  executive  order 
effective  iirmediacely : 
Section  1 . 

The  'Goveruor's  Property  Rights  Study  Commission  II*  is 
hereby  continued. in  existence. 
Section  2. 

The  Corrtniosion  chall  be  comprlied  of  17  persons  appointed  by 
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the  Governor  cb  follows: 

(«.)   Four  private  property  owners; 

(bl  'One  economist  familiar  with  evaluation  of  property; 

(c)  T'.'o  local  oovermnent  cfficials; 

(d)  Tne  Secretary  of  the  Department  of  Coircnunity  Affaire  or 
her  designee; 

(e)  ThG  Secretary  of  the  Florida  Department  of 
Environjnencal  Protection  or  her  designee; 

•(f)  r.   representative  from  a  Water  Management  District; 
(g)   Tour  representatives  of  conservation  organirations ; 
(h)   One  person  recoinmendec  b>'  the  Speaker  of  the  House  of 

Representatives  j 
(i)   One  person  recorranended  by  the  President  of  the  Senate; 
(j)   One  representative  of  the  Florida  Bar,  who  shall  serve 
as  chair. 
Section  2 . 

The  Commission  shell  be  charged  with  presenting  a  report  to 
the  Governor,  with  copies  to  the  Speaker  of  the  House  and 
President  of  the  Senate  by  January  30,  1994,  which  makes  specific 
reconmendations  on  the  following: 

(a)  The  issue  of  protection  of  private  property  .rights  and 
the  protection  of  the  public  interest  in  proper  growth  manegeroent 
and  environmental  protection; 

(b)  The  current  and  potential  effectiveness  of  Florida  law 
in  providing  substantially  affected  persons  with  appropriate 
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remedies  cf  lew  co  protect  their  private  property  rights  and  any 
changes  necessary  to  assure  neanincful  and  effective  remedy  to 
affected  property  amounts. 

(c)  The  degree  to  which  the  value  of  property  ovNT.ed  by 
persons  ether  than  those  seeking  approval  of  new  development  may 
be  adversely  affected  by  adjacent  new  development  that  is 
authorized  by  state  agencies  and  local  governments,  and  the 
suggestion  of  any  new  remedies  necessary  to  equitably  protect  the 
riohts  of  these  property  owners. 

(d)  The  costs  and  potential  funding  sources  associated  with 
payments  of  claims  by  landowners  taken  under  any  revisions  of 
Florida  law,  as  well  as  alternative  remedies  for  such  claims. 

(e)  An  assessment  of  the  degree  to  which  the  loss  of  fair 
ffiarket  value  of  private  property  due  to  regulations  is  offset  by 
the  enhancement  of  value  attributable  to  government  action  and 
whether  the  specification  of  a  particular  statutory  standard 
providing  for  the  recapture  by  the  public  of  an  iacraase  in  fair 
market  value  caused  by  imposition  of  a  regulation  or  the  location 
of  a  publicly  funded  infrastructure  would  be  appropriate, 
workable  and  fair. 

Section  4. 

The  Commission  shall  hold  regular  meetings  and  shall  conduct 
three  public  hearings  before  presenting  its  recommendations  to 
the  Governor,  the  Speaker  of  the  House  and  the  President  of  the 
Senate . 
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Sec- i or.  '■ 

McToers  of  the  ConmiBsion  shall  receive  no  compense.;.icr. ,  bot 
fi>.ell  be  er.iit'.ed   tc  be  reia^-jrsed  for  per  die.T,  and  trcvel 
tx;>er.ses  w.-.iie  atwer.dir.c  reeetinffs  of  the  Commission,  to  the 
extent  allowed  by  Section  112.061,  "iorida  Statutes,  and  to  the 
Bjczcnt  that  such  funds  are  available  through  the  Executive  Cffic« 
of  tJne  C-ovpr-nor,  the  Department  of  Environmental  Protection,  end 
the  Deperrr>ent  of  Ccirvnunity  Affairs. 
Section  6 . 

The  CommiBsior,  shall  be  staffed  by  the  Office  of  the 
Governor > 
Section  ■/  . 


Executive  order  53-150  is  hereby'  dissolved. 


IK  TESTIMON"y  WHEREOF,  1  have 
hereunto  set  my  hand  and  hove 
caused  the  Great  Seal  of  the  Sta! 
of  Florida  to  be  affixed  at 
Tallahassee,  the  Capitol,  this 
27th   day  of  August,  1553. 


^dVERNOR 


ATTES": 


SEqp^^TAF.V  or  STATE 
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EXECUTIVE  VICE  PRESIDENT 

Thomas  F.  Donnelly 
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November  2.  1993 

The  Honorable  Charles  W.  Stenholm 

Chairman 

Subcommittee  on  Department  Operations  and  Nutrition 

Agriculture  Committee 

U.S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Chairman  Stenholm: 

On  behalf  of  the  Board  of  Directors  of  the  National  Water  Resources 
Association  (NWRA),  let  me  extend  to  you  our  sincere  appreciation  for 
your  invitation  to  appear  before  the  Subcommittee  and  present  testimony 
pertaining  to  H.R.  561,  the  "Private  Property  I>rotection  Act  of  1993"  on 
Wednesday,  November  3,  1993. 

We  are  pleased  to  offer  our  support  of  H.R.  561,  "The  Private  Property 
Protection  Act  of  1 993 " . 

The  NWRA  is  a  nonprofit  federation  of  state  associations  and  individuals 
dedicated  to  the  conservation,  enhancement,  and  efficient  management  of 
our  nation's  most  precious  natural  resource,  water.  Many  federal  programs 
and  statutes  direct  the  allocation  of  water  and  impact  private  property  rights. 
The  relationship  between  water  regulation  and  private  property  rights  and 
property  values  is  no  more  pronounced  than  in  the  West  It  is  imperative 
that  those  who  must  bear  the  burden  of  water  regulation  be  included  in  the 
legislative  process. 

We  strongly  support  the  intent  of  this  bill  to  minimize  the  "takings"  of 
private  propeity  by  examining  the  potential  impact  of  federal  regulations  on 
private  property.  By  considering  possible  "takings"  against  private  property 
as  an  integral  part  of  drafting  federal  regulations,  costly  and  time  consuming 
legal  battles  can  be  avoided.  It  has  been  the  experience  of  our  membership 
that  the  majority  of  landowners  facing  private  property  ""takings""  by  the 
federal  government  are  not  in  the  financial  position  necessary  to  file  suit 
against  the  federal  government.  The  Private  Property  Protection  Act  would 
provide  all  private  property  owners  representation  under  the  law,  not  solely 
those  able  to  pay  for  protection  in  the  courts. 


3800  North  Fairfax  Drive.  Suite  4,  Arlington.  Virginia  22203.  (703)  524-1544.  FAX  (703)  524-1548 
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Page  2 

The  Honorable  Charles  W.  Stenholm 

November  2,  1993 


Although  Congress  has  never  expressed  its  will  on  the  limitations  of 
federal  regulation  in  regard  to  private  property  rights  in  the  form  of 
legislation,  the  Private  Property  Protection  Act  would  be  a  move  to  fill  this 
void.  By  taking  a  step  toward  preserving  private  property  rights,  Congress 
would  show  its  concern  for  the  private  citizen  and  establish  stability  and 
continuity  to  our  local  economies.  This  legislation,  by  ensuring  that  an 
element  of  common  sense  will  be  included  in  future  federal  regulations,  will 
encourage  cooperation  and  a  sense  of  good-will  between  property  owners 
and  federal  agencies. 

Again,  thank  you  for  the  opportunity  to  comment  on  and  provide  support 
for  H.R.  561,  "The  Private  Property  Act  of  1993". 


Sincerely, 


Thomas  F.  Donnelly 
Executive  Vice  President 
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National  Pork  Producers  Council 

Waahington  Offic* 

501  School  Street,  S  W..  Suite  400 
Washington.  DC  20024 
(202)  554-3600 
FAX  (202)  554-3602 


Statement  of  the 

NATIONAL  PORK  PRODUCERS  COUNCIL 

Before  the 

Subcommittee  on  Department  Operations  and  Nutrition 

Committee  on   Agriculture 

U.  S.  House  of  Representatives 

on 

H.R.  561 

the 

"Private   Property   Protection  Act  of   1993" 

November  3,  1993 


Submitted  by: 

Karl  Johnson 

President 

National  Pork  Producers  Council 

Mankato,  Minnesota 


National  Haadgtiartan 

P  O  Box  10383  •  Des  Moines.  Iowa  50306  USA  •  (515)  223-2600  •  FAX  (515)  223-2646 


n^  Other 
WlitEMeat 


205 


These  comments  are  made  to  the  subcommittee  in  strong  support  of  H.R. 
561,  the  "Private  Property  Protection  Act  of  1993."     The  National  Pork 
Producers  Council,  representing  approximately  85,000  pork  producers 
through  45  state  affiliates,  believes  that  the  integrity  of  property   rights 
in  this  country  is  critical  to  the  continued  success  of  American 
agriculture. 

In  March  of  this  year,  delegates  at  our  national  annual  meeting  determined 
that  the  protection  of  private  property  rights  was  one  of  most  significant 
issues  on  our  public  policy  agenda.    Pori<  producers  want  to  defend  their 
rights  against  federal  regulations  which  amount  to  an  unconstitutional 
"taking"  of  beneficial  land  use  without  compensation. 

We  continue  to  see  numerous  actions  or  attempted  actions  by  the 
government  against  owners  of  private  property  for  the  so-called  "good  of 
the  people."    These  actions  can  severely  restrict  the  use  and/or  enjoyment 
of  one's  private  property  or  resources.     In  most  cases,  the  owner  may  still 
be  paying  taxes  on  this  regulated  or  otherwise  restricted  property.     We 
believe  that  a  taking  of  property,  for  whatever  reason,  is  an  extremely 
serious  matter  that  requires  due  consideration  of  equitable  compensation. 

Prior  to  a  government  taking  of  private  property,  agencies  of  the 
government  should  have  to  justify  their  actions  and  be  required  by  law  to 
conduct  an  analysis  of  the  cost  implications  of  a  taking,  not  only  to  the 
property  owner  concerned,  but  to  the  government  in  terms  of  loss  of 
revenue  and  possible  litigation  costs.     If  a  full  or  a  partial  taking  does 
occur,  fair  and  just  compensation  must  be  made  to  the  owner  of  the 
property    affected. 

H.R.  561  ensures  that  the  impact  on  private  property  rights  are  duly 
considered  in  a  federal  agencies  regulatory  activities.     It  in  no  way  limits 
a  federal  agencies  authority  to  regulate  or  to  fulfill  any  legislative 
mandate. 

This  bill  to  assess  the  potential  for  and  minimize  the  taking  of  private 
property  in  the  course  federal  regulatory  activity  is  long  overdue.     In  the 
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last  several  years,  the  intrusion  of  federal  regulations  into  property 
owners  land  use  decisions  has  increased  dramatically.    The  result  has  been 
an  appreciative  increase  in  litigation  directed  toward  the  federal 
government. 

Much  of  this  litigation  has  been  predicated  on  the  theory  that  a  particular 
federal  land  use  regulation  has  violated  rights  guaranteed  by  the  "just 
compensation  clause"  of  the  Fifth  Amendment  to  the  U.S.  Constitution. 
Unfortunately,  the  exact  scope  of  the  rights  guaranteed  by  the  just 
compensation  clause  has  proved  elusive.    Landowners  seeking  to  determine 
their  rights  under  the  Constitution  face  the  prospect  of  protracted 
litigation,  prohibitive  legal  costs,  and  an  uncertain  outcome.     At  the  same 
time,  regulators  themselves  are  uncertain  over  the  extent  of  their 
responsibilities  under  the  Constitution  with  respect  to  private  property 
rights. 

In  requiring  federal  decision  makers  to  assess  the  potential  impact  of 
their  regulatory  actions  on  private  property     rights,  we  will  not  only 
minimize   litigation,   but   avoid   inadvertent  takings   of   constitutionally 
guaranteed  rights,  while  reducing  the  federal  government's  financial 
liability  for  compensable  takings. 

Congress  and  federal  agencies  are  exerting  new  controls  on  the  ownership 
and  use  of  private  property.    These  include  wetland  regulations,  water 
quality  restrictions,  denial  of  economic  uses  of  property,  conservation 
easements,  and  other  outright  takings  of  private  property  without 
compensation. 

It  is  time  that  we  move  forward  in  addressing  the  taking  issues  that 
jeopardize  the  fundamental  property  rights  that  have  made  this  country 
the  democracy  and  land  of  opportunity  that  our  founding  fathers 
envisioned  two  centuries  ago.    H.R.  561  provides  a  strategic  mechanism 
for  balancing  government's  necessary  action  and  protecting  private  rights. 
This  proposed  legislation  has  our  full  support. 
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National  Association  of  State  Departments  of  Agriculture 

1156  15th  Sweet.  N.  W.  •  Suite  1020  •  msHiNCTON.  DC  20005 
Telephone:  202/296-9680  •  Fax:  202/296-9686 

SmON  STATEMENT 


Testimony  of  the 

National  Association  of  State  Departments  of  Agriculture 

Submitted  to  the 

House  Agriculture  Subcommittee 

on  Department  Operations  and  Nutrition 

U.S.  House  of  Representatives 

November  3,  1993 

re:  H.R.  561,  the  Private  Property  Protection  Act  of  1993 


Mr.  Chairman,  the  National  Association  of  State  Departments  of  Agriculture  (NASDA)  appreciates  the 
opportunity  to  submit  testimony  to  the  House  Agriculture  Subcommittee  on  Department  Operations  and 
Nutrition  in  support  of  H.R.  561,  the  Private  Property  Protection  Act  of  1993.  NASDA  is  the  nonprofit 
association  of  public  officials  representing  the  Commissioners,  Secretaries  and  Directors  of  Agriculture 
in  the  fifty  states  and  the  territories  of  American  Samoa,  Guam,  Puerto  Rico,  and  the  Virgin  Islands.  As 
the  chief  state  agriculture  officials,  NASDA's  members  are  keenly  aware  of  the  importance  agriculture 
plays  in  their  state's  and  the  nation's  economy.  As  this  Subcommittee  knows,  agricultural  land  in  the 
United  States  comprises  one  of  the  most  dominant  forms  of  private  land  use.  This  means  that  any 
legislation  that  relates  to  private  property  is  of  acute  importance  to  the  agricultural  community. 

Federal  Programs  and  Private  Property 

The  constantly  evolving  national  debate  over  the  need  to  protect  our  environment  and  conserve  our 
country's  natural  resources,  while  at  the  same  time  ensuring  that  our  rights  to  private  property  remain 
secure,  presents  one  of  the  most  difficult  policy  and  legal  issues  now  before  Congress.  H.R.  561,  the 
Private  Property  Protection  Act  of  1993,  reflects  just  such  a  recognition  and  would  do  much  to  advance 
the  goal  of  integrating  private  property  considerations  into  the  formulation  of  federal  regulatory  programs. 

There  are  a  wide  range  of  federal  programs  that  either  directly  or  indirectly  affect  the  use  of  private 
property.  The  development  and  implementation  of  many  of  these  programs  should,  to  the  maximum 
extent  practicable,  reflect  the  need  to  avoid  unnecessary  and  unwarranted  impacts  on  the  sanctity  of 
private  property.  Programs  like  the  section  404  program  under  the  Clean  Water  Act,  the  Endangered 
Species  Act,  the  Clean  Air  Act,  agricultural  programs,  including  the  Swampbuster  and  Sodbuster 
programs,  and  the  Coastal  Zone  Management  Act  are  prominent  examples.  Impacts  to  private  property 
are  also  caused  by  federal  water  resource,  grazing,  mining  and  timber  harvesting  decisions. 

It  is  perhaps  the  regulation  of  our  nation's  wetlands  under  section  404  of  the  Clean  Water  Act  that  has, 
to  date,  been  one  of  the  most  visible  and  controversial  programs  affecting  the  use  and  value  of  private 
property.  Possibly  more  than  any  other,  this  program  illustrates  the  potential  conflict  between  conserving 
natural  resources  and  protecting  private  property.    This  program  is  particularly  constrained  due  to  both 
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the  breadth  of  the  program  and  the  fiact  that  more  than  70  percent  of  this  country's  wetlands  occur  on 
private  property.  When  development  activities  on  private  lands  are  restricted  by  the  U.S.  Corps  of 
Engineers  because  they  might  result  in  an  unacceptable  impact  to  wetlands,  the  livelihood  of  both  large 
and  small  landowners  is  affected.  These  landowners  are  effectively  being  asked  to  dedicate  their  lands 
to  the  public  good,  a  burden  that  in  all  fairness  should  be  bome  by  the  public  as  a  whole.  Currently,  the 
only  recourse  for  such  landowners  is  to  wait  until  after  the  federal  agency  has  acted  and  then  to  proceed 
through  the  costly  and  time<onsuming  process  of  a  lawsuit  against  the  federal  government. 

Indeed,  two  section  404  'takings'  cases  are  currently  pending  before  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit:  Lovelaidies  Harbor,  Inc.  and  Florida  Rock  Indusiries,  Inc.  In  both  of  those 
instances,  as  well  as  in  another  recent  decision  (Ray  Formanek,  et  al.),  the  United  States  Court  of  Federal 
Claims  (formerly  the  Claims  Court)  had  found  a  taking  that  required  the  payment  of  just  compensation. 
This  was  in  addition  to  one  wetlands  case  settled  by  the  Government  for  approximately  $761,000. 

But  other  programs  can  have  equally  significant  impacts  —  albeit  in  some  instances  less  direct.  One 
example  is  the  present  debate  over  the  National  Biological  Survey  Act.  While  some  have  questioned  how 
such  a  program  could  have  any  impact  on  private  property,  the  answer  is  fairly  straight  forward.  The 
purpose  of  the  Act  is  to  identify  species  and  habitat  areas  that  merit  protection.  Obviously,  such  a 
mapping  of  species,  as  contemplated  in  the  Act,  might  ultimately  reduce  property  values  in  areas  identified 
in  a  map  as  containing  important  habitat.  Before  any  prospective  owner  decides  whether  to  acquire 
certain  land,  they  will  be  required  by  prudence  to  examine  any  such  maps  to  determine  if  there  are  any 
potential  problems  that  will  accompany  the  acquisition.  Appraisers  might  similarly  begin  to  use  such 
maps  in  assessing  property  value. 

The  House  of  Representatives  properly  recognized  the  need  to  protect  private  property  owners  before 
passing  the  national  Biological  Survey  Act.  On  a  roll  call  vote  of  309  to  115,  the  Taylor  (R-NQ-Condit 
(D-CA)-Pombo  (R-CA)  amendment  requiring  the  surveyors  to  obtain  written  consent  of  landowners  before 
entering  private  property  to  conduct  the  survey  passed.  The  amendment  also  requires  the  Interior 
Department  to  provide  a  report  to  the  landowner  on  the  information  collected.  The  House  also  agreed, 
by  voice  vote,  to  a  Hayes  (D-LA)  amendment  which  will  require  the  National  Biological  Survey  to 
conduct  its  activities  on  all  federal  lands  before  mapping  private  lands,  unless  the  landowner  requests  or 
agrees  to  the  Survey  activity. 

And  the  House  agreed,  217  to  212,  to  a  Tauzin  (D-LA)  amendment  which  would  prohibit  the  use  of 
volunteers  to  conduct  the  survey.  As  reported  by  the  Committees,  the  legislation  would  have  allowed  the 
Secretary  of  the  Interior  to  use  data  collected  by  volunteers  who  did  not  have  to  meet  any  criteria  —  age, 
knowledge,  or  ability.  The  Tauzin  language  will  require  the  federal  government  to  use  its  employees, 
and  not  volunteers,  to  conduct  the  Survey.  The  Tauzin  amendment  is  good  sound  public  policy.  When 
the  federal  government  decides  that  an  action  needs  to  be  taken  for  the  greater  public  good  —  an  action 
such  as  the  National  Biological  Survey  —  then  it  is  the  federal  government's  responsibility  to  perform  and 
fund  the  action.  It  is  not  good  public  policy  to  deputize  uneducated  volunteer  police  forces  who  in  may 
cases  have  a  specific  agenda.  The  federal  and  state  governments  must  accept  their  role  and  perform  the 
tasks  required. 

The  challenge  we  as  a  nation  face,  and  particularly  the  Congress  and  federal  agencies,  is  how  to  achieve 
our  environmental  and  natural  resource  goals  in  the  context  of  preserving  our  political,  constitutional  and 
economic  structure  that  depends,  in  large  part,  on  the  sanctity  of  private  property  rights. 
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The  Importance  of  Private  Property 

Mr.  Chairman,  in  our  rush  to  protect  the  environment  and  conserve  our  natural  resources,  our  nation  must 
never  lose  sight  of  the  important  role  that  private  property  plays  in  our  society.  Property  rights  were 
viewed  as  a  basic  right  by  our  forefathers. 

According  to  the  political  theory  espoused  by  John  Locke,  a  primary  function  of  government  is  to  protect 
the  inalienable  right  to  property.  This  concept  appears  in  the  writings  of  Thomas  Jefferson,  Adam  Smith, 
Montesquieu,  William  Blackstone,  John  Adams,  Samuel  Adams  and  Alexander  Hamilton,  as  well  as  many 
others.  An  eighteenth  century  judicial  opinion  best  reflects  this  concept,  wherein  the  Court  noted  that  'the 
right  of  acquiring  and  possessing  property,  and  having  it  protected,  is  one  of  the  natural,  inherent  and 
inalienable  rights  of  men....  The  preservation  of  property,  then,  is  a  primary  object  of  the  social 
compact."    Vanhome's  Lessee  v.  Dorrance,  2  U.S.  310  (1795). 

Similarly,  and  perhaps  more  importantly,  one  of  our  founding  fathers,  James  Madison,  wrote  in  Federalist 
No.  10  that  the  protection  of  "the  diversity  of  the  faculties  of  men,  from  which  the  rights  of  property 
originate,  ...  is  the  first  object  of  government.'  He  echoed  this  theme  when  he  added  that  the 
'government  is  instituted  no  less  for  protection  of  the  property  than  of  the  persons  of  individuals." 
(Federalist  No.  54)  Thus,  Madison  helped  ensure  that  the  Bill  of  Rights  to  the  United  States  Constitution 
expressly  provided,  in  the  Fifth  Amendment,  that  'nor  shall  private  property  be  taken  for  public  use, 
without  just  compensation." 

This  Constitutional  protection  was  necessary  due  to  the  economic  importance  of  private  property  both  at 
the  birth  of  the  nation  and  today.  Historically,  our  national  property  law  generally  can  be  characterized 
as  attempting  to  establish  rules  which  promote  certainty  and  security.  Without  such  rules,  economic 
transactions  would  be  too  unstable  and  the  jobs  dependent  upon  those  transactions  would  be  far  from 
secure.  Also,  lending  institutions  are  dependent  on  the  security  of  the  right  to  private  property  and 
without  such  security  the  flow  of  capital  would  be  greatly  diminished.  Taxes  on  private  property  support 
our  school  systems,  fire  departments,  police  departments  and  other  social  services.  Already,  federal 
programs  such  as  the  wetlands  program  are  impacting  the  way  property  is  being  appraised,  whether  for 
sale  or  tax  assessment  purposes. 

Although  our  nation  has  not  yet  experienced  th^  potential  national  economic  crisis  that  could  result  from 
our  failure  to  adopt  programs  that  are  sensitive  to  private  property  rights,  the  time  is  fast  approaching. 
Up  until  approximately  the  past  25  years,  our  nation's  federal  laws  had  little  readily  discemable  affect 
on  the  use  of  private  property.  For  the  most  part,  issues  involving  private  property  centered  on  local 
zoning  regulation  and  economic  regulation  of  business  activity.  Such  regulation  may  have  diminished 
property  values,  by  restricting  certain  uses,  but  it  rarely  required  that  private  real  property  be  left  in  its 
natural  state. 

Now,  however,  federal  programs  adopted  in  the  last  25  years,  such  as  section  404  of  the  Clean  Water  Act 
and  the  Endangered  Species  Act,  can  effectively  preclude  all  economically  viable  uses  of  property,  if  such 
uses  would  require  altering  the  natural  state  of  the  property.  It  is  important  that  we  develop  programs 
that  are  sensitive  to  these  concerns,  lest  we  unexpectedly  find  ourselves  in  a  crisis  far  more  devastating 
than  the  savings  and  loan  bailout. 

CONSTITUTIONAL  STRUCTURE:    EXISTING  TAKINGS  LAW 

Unfortunately,  the  Congress  has  never  adopted  legislation  that  addresses  the  issue  of  private  property 
rights  and  expresses  as  a  matter  of  policy,  just  how  far  the  federal  government  and  its  agencies  and 
departments  shall  exercise  its  power  to  regulate  the  use  of  private  property.     In  the  absence  of  such 
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legislation,  the  'law  of  private  property  rights"  is  contained  in  the  judicial  interpretation  of  the  Fifth 
Amendment  to  the  Constitution.  These  cases  define  the  constitutional  levels  of  the  power  of  the  federal 
government  to  regulate  the  use  of  private  property. 

The  Fifth  Amendment  to  the  United  States  Constitution  directs  that  the  federal  government  must  pay  just 
compensation  when  it  takes  private  property  for  public  purposes.  It  is  now  well  understood  that 
governmental  regulation,  when  it  reaches  a  certain  level,  can  constitute  a  taking  of  private  property  for 
which  just  compensation  must  be  paid.  Justice  Oliver  Wendel  Holmes  v^ote  in  1922  that  "while  private 
property  may  be  regulated  to  a  certain  extent,  if  regulation  goes  too  far  it  will  be  recognized  as  a  taking." 
Pennsylvania  Coal  v.  Mahon,  260  U.S.  393,  415  (1922).  Unfortunately,  trying  to  describe,  at  least  in 
any  coherent  and  comprehensive  fashion,  just  what  circumstances  must  exist  before  a  governmental 
regulation  constitutes  a  taking  is  a  difficult  —  if  not  impossible  —  task.  For  many  years  the  Supreme 
Court  even  acknowledged  that  its  decisions  were  essentially  "ad  hoc"  factually-oriented  inquiries. 

Nevertheless,  a  few  principles  now  seem  relatively  clear.  A  regulation  can  constitute  a  "taking"  if  it 
either  fails  to  advance  substantially  a  legitimate  governmental  interest  or  it  deprives  a  property  owner  of 
all  economically  viable  uses  of  the  property.  When  considering  whether  a  regulation  "takes"  property 
under  the  second  prong  of  this  formula,  the  Court  has  held  that  three  factors  ordinarily  should  be 
explored:  first,  the  character  of  the  governmental  action;  second,  the  economic  impact  on  the  property 
owner;  and  third,  the  extent  to  which  the  goverrunental  action  interferes  with  the  owner's  reasonable 
investment-backed  expectations. 

The  Court's  recent  decision  in  Lucas  v.  South  Carolina  Coastal  Council,  112  S.Ct.  2886  (1992)  adds 
some  further  clarification.  There,  the  Court  noted  that  a  taking  could  occur,  regardless  of  the  asserted 
public  purpose  of  the  regulation,  if  the  governmental  action  either  (1)  effected  a  physical  invasion  of  the 
property;  or  (2)  prohibited  all  economically  viable  uses  of  the  real  property  which  were  previously 
permissible  under  relevant  state  property  and  nuisance  law. 

The  Court's  opinion  in  Lucas,  however,  did  not  resolve  the  difficult  question  of  just  how  much  private 
property  value  must  be  lost  before  a  regulation  effects  a  taking.  Indeed,  a  recent  commentator  noted  that: 

Tantalizingly,  the  Court  produced  two  footnotes  which  will  undoubtedly  ensure  years  of 
debate,  endless  conferences  and  scholarly  papers,  and  conflicting  decisions  by  lower 
courts.  Both  deal  with  hypothetical  regulations  that  diminish  the  value  of  the  whole  by  less 
than  100  percent. 

Michael  M.  Berger,  Property  Owners  Have  Rights;  Lower  Courts  Need  to  Protect  Them,  reprinted  in 
"After  Lucas:  Land  Use  Regulation  and  the  Taking  of  Property  Without  Compensation"  29,  43  (David 
L.  Callies  ed.  1993). 

The  Task  of  Achieving  Dual  Objectives 

To  the  extent  the  Private  Property  Protection  Act  of  1993 

will  prompt  federal  agencies  to  understand  the  likely  impact  of  their  programs  on  private  property,  it 
could  provide  the  blueprint  for  developing  programs  that  balance  the  need  to  protect  and  conserve  our 
natural  resources  with  the  concerns  of  private  property  owners.  To  avoid  the  conflict  over  private 
property  rights,  our  nation  should  move  away  from  the  "central  command  and  control"  model  and  toward 
programs  that  provide  incentives  for  landowners  to  conserve  appropriately  defined  natural  resources,  with 
voluntary  compliance  being  the  ultimate  goal. 
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Federal  programs  are  neither  effective  nor  fair  if  they  do  otherwise.  They  become  tools  for  abuse  and 
are  often  expanded  through  court  decisions  beyond  what  may  have  been  intended  by  Congress.  This  is 
particularly  true  where  Congress  has  authorized  agencies  to  regulate,  or  the  courts  have  allowed  citizen 
suits  to  direct  federal  policy.  And  they  impose  on  certain  unfortunate  landowners  the  obligation  to 
dedicate  their  property  to  the  —  albeit  —  valid  public  purpose  of  preserving  our  natural  resources,  often 
without  sufficient  opportunity  for  those  landowners  to  protect  their  interests. 

That  landowners  may  have  the  right  to  bring  an  inverse  condemnation  lawsuit  in  the  United  States  Court 
of  Federal  Claims  is  of  little  consequence  to  most  Americans.  First  of  all,  such  a  lawsuit  is  usually  a  last 
resort,  after  the  landowner  has  invested  both  time  and  energy  into  attempting  to  use  their  property  in 
compliance  with  federal  law.  Second,  landowners  are  required  to  bring  their  case  against  the  government 
here  in  Washington,  D.C.,  which  only  adds  to  the  already  considerable  expense  of  bringing  such  a  lawsuit 
—  an  expense  that  may  be  recouped  if  the  landowner  is  awarded  compensation,  but  the  carrying  costs  of 
which  are  significant  enough  to  deter  most  smaller  property  owners.  And  if  property  owners  mistakenly 
file  in  a  federal  district  court  and  then  learn  that  they  must  file  their  case  in  the  court  here  in  Washington, 
then  they  might  also  lose  the  opportunity  to  even  bring  the  case. 

Thus,  it  is  imperative  that  the  Congress  understand  the  impact  of  regulatory  programs  on  private  property 
and  prevent  the  involuntary  "talcing"  of  private  property  by  the  government.  This  can  be  done  through 
the  use  of  Land  and  Water  Conservation  Funds  to  purchase  property  or  conservation  easements,  the  use 
of  tax  credits,  encouraging  land  exchanges,  allowing  tradeable  conservation  credits,  or  developing 
reasonable  and  appropriate  mitigation  and  mitigation  banking  programs  in  the  Section  404  "wetlands* 
program. 

Conclusion 

NASDA  welcomes  this  opportunity  to  provide  testimony  before  this  Subcommittee  on  H.R.  561.  If  this 
nation  is  going  to  progress  economically  and  at  the  same  time  protect  and  conserve  our  national  resources, 
private  property  rights  must  be  respected.    Legislation  such  as  H.R.  361  reflects  this  sensitivity. 
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Testimony  on  H.R.  561 

The  Private  Property  Protection  Act  of  1993 

by  Commissioner  Rick  Perry 

Texas  Department  of  Agriculture 

Submitted  to  the  House  Agriculture  Subcommittee 

on  Department  Operations  and  Nutrition 

U.S.  House  of  Representatives 

November  3,  1993 


Mr.  Chairman,  I  appreciate  the  opportunity  to  submit  testimony  to  the  House  Agriculture 
Subcommittee  on  Department  Operations  and  Nutrition  in  support  of  H.R.  561,  the 
Private  Property  Proteaion  Act  of  1993.  As  Commissioner  of  Agriculture  in  Texas,  the 
issue  of  balancing  private  property  rights  and  environmental  concerns  is  one  I  see  every 
day.  However,  unlike  many,  I  see  the  two  interests  as  complementary,  rather  than 
adversarial  in  nature.  Farmers  and  ranchers  are  the  original  stewards  of  our  natural 
resources.  Without  good  land  and  an  abundant  supply  of  clean  water,  those  of  us  in 
agriculture  would  be  hard  pressed  to  feed  our  own  families,  much  less  the  rest  of  the 
population  which  depends  on  us  now.  Our  survival  depends  upon  maintaining  a  clean,  safe 
environment. 

Many  times,  when  a  government  agency  takes  action  to  protect  the  enviroiunent,  it  does 
not  take  into  account  the  full  extent  of  its  actions.  Typically,  such  actions  place  a  burden 
on  property  owners,  requiring  them  to  either  take  or  refirain  from  action  on  their  property. 
In  either  case,  the  result  usually  costs  the  property  owner  money  in  lost  income  or  out-of- 
pocket  expense.  Environmental  mandates  are  usually  issued  without  concern  for  these 
"hidden"  costs.  Government  agencies  tend  to  look  for  solutions  to  environmental  problems 
which  do  not  impose  a  greater  burden  on  already  strained  government  purse  strings  or 
resources. 

Not  the  least  result  from  this  approach  is  government  regulations  which  are  inefiBcient  or 
downright  counterproductive.  Asking  landowners  to  behave  counter  to  their  economic 
long-term  interests  rarely  results  in  the  efficient  protection  or  preservation  of  our 
environment.  However,  there  is  another  concern  that  should  be  of  equal  importance  to  the 
nation's  policy  makers.  That  is  the  growing  number  of  "takings"  claims  which  are  being 
made  against  both  the  federal  and  state  governments.  Currently,  the  U.S.  Government  is 
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facing  over  a  billion  dollars  in  outstanding  takings  claims.  This  amount  will  continue  to 
grow  as  more  land  owners  press  their  claims  in  court. 

HR.  561  takes  aim  at  this  growing  liability  of  the  federal  government.  It  requires  that  the 
Attorney  General  certify  that  a  federal  agency  has  established  and  taken  appropriate 
procedures  for  assessing  whether  or  not  a  regulation  may  result  in  the  taking  of  property. 
The  Attorney  General  must  make  the  certification  no  later  than  90  days  after  the  date  of 
an  issued  regulation.  The  goal  of  the  act  is  not  to  minimize  needed  government  regulation, 
but  to  minimize  takings  when  possible.  In  light  of  this  goal,  judicial  review  is  limited  to 
whether  the  Attorney  General  has  certified  the  issuing  agency  to  be  in  compliance. 

There  are  several  public  policy  benefits  to  H.R.  561.  One  is  the  reduction  of  the  growing 
government  liability  to  takings  claims.  Another  is  that  federal  agencies  will  be  forced  to 
take  a  closer  look  at  the  overall  costs  to  society  of  their  regulations,  which  may  result  in 
more  efficient  environmental  protection.  Finally,  the  reduction  in  regulations  compelling 
owners  of  land  to  act  against  their  long-term  economic  interests  will  result  in  more 
cooperation  fi-om  the  public  in  protecting  our  environment. 

The  right  to  own  and  control  private  property  was  one  of  the  founding  concepts  of  the 
United  States.  It  has  provided  our  citizens  with  opportunities  for  advancement  undreamed 
of  in  other  countries  and  helped  keep  Americans  fi"ee.  A  current  trend  in  regulation 
imposes  the  costs  of  environmental  protection  on  individual  property  owners  rather  than 
spreading  the  costs  to  Americans  as  a  whole.  This  not  only  infiinges  upon  the  property 
rights  which  we  hold  so  dear,  but  provides  for  inefficient,  ineffective  protection  of  the 
environment.  H.R.  561  will  force  us  to  take  a  closer  look  at  this  issue. 

I  applaud  the  efforts  and  intentions  of  Congressman  Condit  in  introducing  this  important 
legislation.  H.R.  561  provides  a  thoughtful  solution  to  a  significant  problem,  and  is 
deserving  of  support. 
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Honorable  Charles  Stenholm 

Chairman 

Subcommittee  on  Department  Operations  &  Nutrition 

Committee  on  Agriculture 

U.S.  House  of  Representatives 

Washington,  D.C.  20515 

Re:  H.R.  561  and  "Takings"  Amendments  to  EPA  Cabinet  Bill 

Dear  Mr.  Stenholm: 

Please  accept  these  comments  in  reaction  to  H.R.  561,  the 
Private  Property  Protection  Act  of  1993,  which  was  the  subject  of 
hearings  by  your  subcommittee  on  November  3.  Our  remarks  also 
apply  to  pending  "takings"  cimendments  to  H.R.  3425,  which  would 
elevate  the  Environmental  Protection  Agency  to  cabinet  status. 

AFT's  Basic  Position 
on  Property  Rights 

AFT's  Board  of  Directors  adopted  the  following  position 
statement  in  January  1992: 

"AFT  believes  that  private  property  rights  should  be  recognized  and 
protected  because  they  are  a  foundation  of  the  market  economy  that 
gives  farmers  an  incentive  to  produce  food  and  fiber.  Along  with 
these  rights  comes  a  responsibility  to  practice  good  stewardship  so 
that  land  and  water  resources  are  not  wasted,  and  their  use  does 
not  harm  neighbors  or  the  environment  we  share.  To  conserve 
agricultural  resources  and  protect  the  environment,  AFT  favors 
voluntary  incentives  to  landowners  and  the  elimination  of 
government  subsidies  to  inappropriate  land  uses.  When  land  use 
regulation  is  necessary  to  achieve  these  objectives,  it  should  be 
balanced  by  measures  to  protect  landowners'  equity." 

AFT's  Response  to  the 
Proposed  Legislation 

Both  H.R.  561  and  the  proposed  "takings"  amendments  would 
require  review  of  proposed  federal  regulations  for  the  purpose  of 
determining  any  potential  liability  for  takings  of  private 
property.  AFT  is  concerned  that  the  review  required  by  the 
proposed  legislation  would  not  accomplish  its  purpose,  but  would 
simply  add  to  bureaucratic  delay  and  cost. 

It  is  difficult  to  imagine  how  federal  agencies  could  possibly 
anticipate  and  calculate  the  impact  of  proposed  regulations  on  all 
individual  property  owners  throughout  the  country,  yet  this  is  what 
would  be  required  to  predict  potential  government  liability  for 
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takings  claims.  Among  the  questions  that  regulators  would  be 
required  to  answer  are:  the  number  of  properties  of  record 
affected;  the  degree  to  which  they  would  be  affected  by  regulation 
(takings  occur  only  when  substantially  all  uses  of  record  parcels 
are  prohibited  by  regulation) ;  the  appraised  market  value  of  such 
properties;  and  any  extenuating  circumstances  that  under  the  Lucas 
rule  could  justify  prohibiting  all  uses.  Even  assuming  that  these 
questions  could  be  answered  with  any  degree  of  accuracy,  the 
exercise  would  presumably  have  to  be  repeated  for  each  proposed 
regulatory  modification  to  permit  a  comparison  of  alternative 
policy  choices,  compounding  the  administrative  burden. 

Actual  experience  with  takings  analyses  is  not  encouraging. 
As  your  subcommittee  heard,  in  the  state  of  Delaware,  where  takings 
analysis  has  recently  been  required  by  law,  regulators  report  that 
they  are  routinely  forced  to  conclude  that  the  impact  of  regulation 
"depends  on  the  facts  of  each  case,"  a  recognition  that  has 
underpinned  U.S.  Supreme  Court  takings  jurisprudence  for  decades. 
Similarly,  when  the  Library  of  Congress  was  asked  to  assess  the 
potential  cost  of  Rep.  Hays'  bill  to  require  compensation  for 
owners  of  federal  jurisdictional  wetlands,  its  report  was  by  its 
own  admission  so  qualified  by  assumptions  relating  to  acreage, 
ownership,  impact  and  value  as  to  be  virtually  meaningless. 

Another  factor  complicating  regulatory  takings  analysis  is  the 
questions  it  would  raise  about  "givings"  —  enhancements  of  private 
property  values  attributable  to  government  spending  —  and  how  to 
deal  with  them  in  determining  whether  property  has  been  taken  and 
the  compensation  that  may  be  due.  For  example,  a  new  American  Fann 
Bureau  Federation  white  paper  estimates  that  the  value  of  U.S. 
farmland  has  been  increased  by  approximately  $240  million  by 
deficiency  payments  and  other  federal  farm  program  spending 
capitalized  into  land  prices.  Below-market  grazing  fees,  timber 
contracts  and  water  deliveries  —  not  to  mention  government- 
financed  highways,  sewers  and  other  infrastructure  —  have 
undoubtedly  had  similar  effects  on  private  property  values. 

One  question  this  raises  is  whether  the  value  of  these 
enhancements  should  be  included  in  compensation  if  and  when 
regulations  prohibit  land  uses  made  economically-feasible  by 
government  spending?  If  so,  would  this  not  result  in  double 
dipping  into  the  Treasury;  once  when  value  is  given  to  property, 
again  to  compensate  for  a  taking  of  this  value?  And  if  the  cost  of 
that  were  too  great,  could  government  legally  achieve  the  scune 
result,  i.e.,  environmentally-desirable  land  uses,  at  less  cost  by 
reducing,  eliminating  or  putting  conditions  on  the  spending? 

AFT  is  committed  to  the  idea  that  landowners  must  be  treated 
fairly  and  squarely,  if  agriculture  is  to  remain  a  viable  industry 
and  protector  of  the  environment.  However,  we  do  not.  believe  that 
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regulatory  takings  analysis  can  ever  be  their  salvation.  Instead, 
we  believe  that  Congress  must,  first,  make  an  honest  accounting  of 
how  the  cost  of  protecting  the  environment  is  now  shared  —  as  a 
result  of  government  spending  and  regulation,  givings  and  takings 
—  between  landowners  and  the  rest  of  society;  second,  decide  if 
and  how  the  balance  should  be  changed;  and  third,  act  definitively 
and  consistently  to  give  landowners  clear  signals  that  reflect  the 
public's  expectations  about  their  responsibility  to  protect  the 
environment . 

We  will  be  glad  to  discuss  our  ideas  on  the  subject  in  greater 
detail . 


Respectfully, 


Edward  Thompson,  Jr. 
Director  of  Public  Policy 


(Attachment  follows:) 
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Takings  &  Givings: 
Toward  Common  Ground  on  the  Property  Rights  Issue 

Edward  Thompson,  Jr. 

Director  of  Public  Policy 

American  Farmland  Trust 

Copyright  1992  •  American  Farmland  Trust 


The    emergence    of  a    property 

rights  movement  in  the  United 
States  is  causing  a  fundamental 
re-examination  of  the  relationship 
between  the  use  of  property  and 
protection  of  the  environment, 
between  land  as  a  commodity  and 
as  a  natural  resource.  Not  since 
the  birth  of  environmental 
activism  a  generation  ago  has 
there  been  at  much  at  stake  in 
the  public  debate  over  this  issue. 
The  outcome  will  have  important 
imphcations,  not  only  for  the 
health  of  our  ecosystem,  but  also 
for  the  way  we  share  the  cost  of 
its  protection. 

Advocates  for  expanded 
private  property  rights  have 
become  increasingly  organized 
and  vocal  in  seeking  to  curtail 
governmental  regulation  of  land 
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environment, 
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competitiveness 
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environmental  regulations.     But 

property  advocates  are  inclined  to 
dismiss  evidence  of  environmental 
degradation  and  the  finiteness  of 
resources.  They  also  tend  to 
ignore  the  benefits  they  derive 
from  regulation  and  the 
subsidies  that  expand 
opportunities  to  make 
from  the  land. 

On  the  other  hand, 
environmentalists  and  many 
government  officials  are 
concerned  about  the  expansion  of 
property  rights  because  it  is  likely 
to  make  regulation  more 
expensive,  in  some  cases 
prohibitively  so.  They  argue,  with 
good  cause,  that  regulation  is 
needed  to  compensate  for  the 
tendency  of  the  market  system  to 
disregard  considerations  of 
protecting  the  environment.  They 
also  point  out  that  our  tradition 
of  private  property  has  never 
conferred  on  landowners  the  right 
to  injure  neighbors  or  society  as  a 
whole. 

But  for  their  part, 
environmentalists  often  overlook 
the    fact    that    most    property 
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owners  do  a  reasonably  good  job 
of  protecting  natural  resources, 
thus  providing  a  benefit  to  society 
for  which  they  do  not  get  enough 
credit.  Even  more  troublesome  is 
the  failure  of  resource  protection 
advocates  to  acknowledge  that 
some  landowners  simply  cannot 
afford  to  comply  with  regulations 
because  they  do,  indeed,  tend  to 
concentrate  the  cost  of  achieving 
environmental  quality. 

Though  property  advocates 
and  environmentalists  have 
engaged  each  other  in  spirited, 
often  bitter  debate,  there  has 
been  little  constructive  dialogue 
between  the  two  camps.  Neither 
seems  to  want  to  acknowledge 
that  the  arguments  of  the  other 
have  any  merit.  Clearly,  a 
dialogue  on  property  and 
resources  is  needed.  One  that  is 
better  informed  by  fact  and  less 
motivated  by  ideology.  One  that 
goes  beyond  the  narrow  issue  of 
the  constitutionality  of  regulation 
to  come  up  with  practical 
solutions  that  reflect  what  is  right 
for  both  landowners  and  society. 
This  paper  is  intended  to 
contribute  to  such  a  dialogue. 

Traditional  "Takings"  Doctrine 

The  Fifth  Amendment  to 
the  U.S.  Constitution  says  that 
the  government  may  not  take 
private  property  without  paying 
the  owner  just  compensation. 
For  generations  this  was 
understood  to  apply  only  to  the 


actual,  physical  appropriation  of 
property.  But  since  the  1922  case 
of  Pennsylvania  Coal  v.  Mahon, 
the  Supreme  Court  has 
recognized  that  government  may 
just  as  effectively  "take"  property 
by  so  regulating  its  use  that  all  or 
nearly  all  its  value  is  destroyed. 
Except  when  regulation  goes  this 
far,  the  courts  have  acknowledged 
that  land  use  regulation  is  a 
legitimate  exercise  of  government 
police  powers  aimed  at  protecting 
the  health,  safety  and  welfare  of 
the  public;  and  that  landowners, 
as  much  as  anyone,  share  the 
benefits. 

Thus,  the  courts  have 
broadly  deferred  to  the  discretion 
of  the  political  branches  of 
government  when  it  comes  to 
weighing  public  and  private 
interests  in  land  use.  This 
deference  has  been  reflected  not 
only  in  the  substantive  law  of 
takings,  but  also  in  the  traditional 
remedy  courts  have  ordered  when 
a  taking  has  occurred.  Instead  of 
ordering  legislative  bodies  to 
compensate  landowners,  they 
have  simply  refused  to  allow  the 
over-reaching  regulation  to  be 
enforced  against  the  property  in 
question,  thus  permitting  the 
landowner  to  go  forward  with  his 
or     her     plans.  Thus,     no 

compensation  is  required  and  the 
separation  of  judicial  and 
legislative  powers  is  maintained. 
The  power  to  spend  taxpayers 
money  is  reserved  to  elected 
legislatures,  insulating  the  public 
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treasur)'     from     unforeseeable 
couri-oruered  takings  awards. 

Judicial  Activism  and 

The  Cost  of  Being  Second- 

Guessed 

Much  of  this  traditional 
"takings"  doctrine  has  been  called 
into  question  by  recent  decisions 
of  an  increasingly  conservative 
Supreme  Court.  Though  the 
basic  rule  --  that  virtually  all  use 
of  the  land  must  be  denied  before 
the  Constitution  is  violated  --  has 
not  been  changed,  the  traditional 
deference  of  courts  to  elected 
officials  is  eroding  and  the 
consequences  of  jud-'cial 
disagreement  with  legislative 
choices  have  become  more 
momentous. 

Two  1987  Supreme  Court 
cases  marked  the  beginning  of 
this  trend.  In  Nollan  v.  California 
Coastal  Commission,  the  Court 
ruled  that  state  administrative 
officials  must  be  able  to 
aemonstrate  a  close  "ncAUs" 
between  the  intended  purpose  of 
a  regulation  or  restriction  on 
private  property  and  the  means 
adopted  by  the  regulation  to 
achieve  it.  Splitting  hairs,  the 
Court  in  that  case  disagreed  with 
state  officials  that  an  easement 
along  the  beach  of  a  residential 
shorefront  lot  would  help 
promote  public  access  to  the 
beach.  This  effect  of  this  case 
was  to  impose  a  higher  burden  of 
proof   on    legislators    to   justify 


regulations,  signaling  an  increased 
willingness  of  the  courts  to 
second-guess  elected  officials  on 
matters  of  the  public  interest  in 
land  use.  The  recently-decided 
case  of  Lucas  v.  South  Carolina 
Coastal  Council  continued  this 
trend. 


The  Lucas  Case:  Waiting  for  the 
Other  Shoe  to  Drop? 

This  celebrated  property 
rights  case,  decided  by  the 
Supreme  Court  in  June,  left  intact 
the  basic  constitutional  rule  that 
all  economic  use  of  land  must  be 
denied  before  a  regulation  is  a 
taking.  But  if  a  regulation  has 
this  effect,  it  is  constitutional  only 
if  it  passes  a  new  test:  whether 
the  regulation  merely  codifies 
"existing  rules  and 
understandings"  of  property  law 
such  those  embodied  in  common 
law  nuisance. 

Conceptually,  this  new  test 
is  quite  a  departure  from 
precedent  and  signals  a  trend 
toward  even  greater  judicial 
oversight  of  elected  officials  m 
land  use  matters.  Not  many 
contemporary  environmental 
regulations  could  be  justified  as 
preventing  common  law 
nuisances;  if  they  could,  there 
would  be  no  need  for  such 
regulations  in  the  first  place 
because  the  offensive  land  uses 
could  be  halted  on  nuisance 
ground.   The  practical  impact  of 
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this  new,  Catch  22-like  rule  will 
be  small,  however,  unless  the 
Supreme  Court  redefines 
"property"  for  purposes  of 
determining  whether  all  use  is 
prohibited. 

To  appreciate  the  potential 
impact  of  such  a  redefinition, 
consider  the  example  of  a 
regulation  that  denies  all  use  of  a 
10-acre  wetland  that  is  part  of  a 
100-acre  farm.  Should  the  courts 
look  at  the  entire  farm  --  as  they 
now  do  -  and  conclude  that, 
since  the  remaining  90  acres  may 
still  be  cultivated,  there  is  no 
taking  of  the  property  as  a  whole? 
Or  should  they  look  only  at  the 
10  acres  and  conclude  that  all  use 
of  the  wetland  as  a  distinct  piece 
of  property  has  been  taken? 

Justice  Scalia's  majority 
opinion  in  Lucas  invites  the  Court 
to  take  up  this  question  in  an 
appropriate  future  case.  It  could 
be  a  roll  for  all  the  marbles:  The 
practical  consequences  of  such  a 
redefinition  of  property  for 
constitutional  purposes  could  be 
to  render  almost  any  government 
activity  a  taking  of  some  interest 
in  property.  Could  government 
itself  become  unconstitutional ...? 


The  other  1987  case,  First 
English  Evangelical  Lutheran 
Church  V.  County  of  Los  Angeles, 
compounded  the  difficulty  for 
legislators  by  ruling  for  the  first 
time    that    a    land    owner    may 


actually  collect  monetary  damages 
from  the  public  treasur>'  if  his  or 
her  property  is  taken  by  a 
regulation.  Refusing  to  enforce 
the  offensive  law  in  the  future, 
the  Court  said,  was  not  enough  to 
retrospectively  satisfy  the 
Constitution's  requirement  of  just 
compensation.  So,  while  the 
Court  adhered  to  the  principle 
that  judges  shouldn't  force 
legislators  to  condemn  land,  it  did 
rule  that  damages  can  be 
collected  for  the  period  between 
the  date  on  which  a  regulation 
effectively  denies  all  use  of  the 
land  -  generally,  when  all 
adminsitrative  appeals  have  been 
exhausted  -  and  the  date  on 
which  a  court  decrees  that  the 
regulation  cannot  be  enforced 
against  the  property  in  question. 
The  prospect  of  damages 
for  these  "temporary"  takings 
considerably  increases  the  stakes 
of  judicial  second-guessing  of 
elected  officials:  it  can  now  cost 
the  pubhc  money.  Generally,  the 
amount  will  not  be  as  great  as 
landowners  seeking  to  avoid 
regulation  can  be  expected  to 
claim.  (Compare,  for  example,  a 
couple  years'  rent  on  a  piece  of 
land  with  the  cost  of  buying  it 
outright.)  However,  at  least  one 
court  that  figures  prominently  in 
takings  jurisprudence,  the  U.S. 
Court  of  Claims,  has  gone  beyond 
any  Supreme  Court  precedent  to 
hand  down  multi-million  dollar 
judgements,  amounting  to  the  full 
value  of  properties  whose  use  was 
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severely  regulated  to  protect  the 
environment,  against  the  federal 
government.  Though  these  cases 
-  Florida  Rock  Industries,  Inc.  v. 
U.S.  a.nd  Loveladies Harbor,  Inc.  v. 
U.S.  involve  wetlands;  Whitney 
Benefits,  Inc.  v.  U.S.,  stripmining 
--  have  yet  to  pass  muster  with 
even  the  federal  circuit  court  of 
appeals,  nevermind  the  Supreme 
Court,  they  have  caused  concern 
amons  officials  at  all  levels  of 
government  that  environmental 
and  land  use  regulation  could 
bankrupt  the  nation. 

Avoiding  the  Cost  of  Takings 

One  response  to  the  threat 
posed  by  these  cases  has  been  the 
promulgation  of  a  presidential 
executive  order  (E.O.  12630)  that 
requires  a  review  of  all  federal 
regulations  that  could  affect 
private  property,  and  their 
modification  to  avoid  potential 
taking  judgements.  Though  this 
sounds  straightforward  enough, 
the  executive  order  adopts  its  own 
interpretation  of  the  Constitution 
as  ■  a  standard  for  reviewing 
regulations;  one  that  is  far  more 
solicitous  of  property  rights  and 
less  protective  of  natural 
resources  than  any  federal 
appellate  court  has  yet  adopted. 
And  under  the  auspices  of  this 
order,  a  number  of  proposed 
federal  en\ironmental  regulations 
have  been  held  up,  watered  down 
or  killed. 


Executive  Order  12630  was 
actually  issued  during  the  Reagan 
years,  anticipating  the  more 
recent  Court  of  Claims  decisions 
-  which  Adminstration  officials 
themselves  argued  for  in  legal 
briefs.  A  similarly  expansive 
interpretation  of  property  rights 
was  used  even  earher  in  that 
Administration  to  water  down  the 
Farmland  Protection  Pohcy  Act. 
This  law,  passed  by  Congress  in 
1981,  was  intended  to  modify 
federal  construction  projects  to 
avoid  removing  prime  farmland 
from  production.  But  the 
implementing  rules  issued  by 
USDA  —  not  yet  final,  11  years 
after  the  fact  -  took  the  position 
that  no  actual  modifications  could 
be  made  under  the  law  because 
that  could  negatively  affect  the 
value  of  private  property  the 
projects  would  benefit. 


A  bill  sponsored  by  Sen. 
Steve  Symms  of  Idaho  (S.  50), 
once  passed  by  the  Senate  but 
awaiting  further  legislative  action, 
would  codify  this  executive  order, 
making  it  impossible  for  future 
administrations  to  repeal  it.  (The 
Symms  Bill  died  in  the  I02nd 
Congress  but  has  become  S.  177, 
sponsored  by  Senator  Robert 
Dole,  now  pending  in  the  103rd.) 
The  bill  would  also  make  takings 
decisions  of  the  executive  branch 
--  at  least  those  striking  down 
regulations  -  unreviewable  by  the 
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courts.  (One  asks  why,  if  not  for 
purely  ideological  reasons?)  This 
would  have  profound  implications 
for  the  balance  of  powers  within 
the  federal  government.  If  it 
should  be  enacted,  laws  passed  by 
Congress  to  protect  resources  and 
the  environment  could  be 
nullified,  not  just  on  a  case  by 
case  basis  as  applied  to  individual 
properties  by  the  courts,  but  in 
their  entirety,  before  their  effect 
can  be  tested,  by  politically- 
appointed  executive  officials. 

Having  abdicated  its  police 
powers.  Congress  would  retain 
only  its  power  to  spend  taxpayers' 
money  as  a  tool  for  protecting  the 
environment  from  even  the  most 
egregiously  harmful  land  uses. 
Though  this  seems  imprudent  on 
its  face,  further  reflection  reveals 
it  to  be  a  prescription  for 
bankrupting  the  nation  both 
fiscally  and  environmentally. 

Who  Pays  for  Protecting  Natural 
Resources? 

The  takings  debate  is 
largely  about  how  the  cost  of 
protecting  natural  resources  and 
the  environment  should  be  shared 
between  landowners  as  a  class 
and  the  public  at  large.  The 
more  land  is  regulated  to  protect 
resources,  the  more  landowners 
bear  the  expense  in  reduced 
property'  values  that  reflect  its 
economic     use.  The     more 

frequently     regulation     requires 
compensation  of  landowners  for 


takings,  the  more  the  public  must 
pay  "  or  the  more  environmental 
harm  it  must  tolerate. 

The  trend  today,  reflected 
in  the  recent  court  rulings  and 
the  Symms  bill,  is  a  shifting  of 
costs  from  landowners  to  the 
public.  If  it  goes  too  far,  the 
ability  of  government  to  use 
regulation  to  protect  resources 
could  be  made  prohibitively 
expensive.  (The  more  so  because 
of  today's  rampant  government 
budget  deficits.)  Indeed,  this 
seems  to  be  the  ultimate  objective 
of  some  property  rights  advocates 
who  believe  that  an  unfettered, 
freely  competitive  market  will 
best  allocate  and,  so  it  is  claimed, 
protect  resources. 

Competitiveness 

The  problem  with  this 
argument  is  that  it  proves  too 
much.  Regulation  is  intended  to 
"internalize"  the  cost  of  avoiding 
environmental  damage  so  that  the 
market  takes  it  into  account  and 
uses  of  land  that  deplete  or  abuse 
resources  become  more  expensive 
to  continue  than  benign  uses. 
Without  regulation,  uses  that 
abuse  or  waste  resources  are, 
indeed,  made  more  competitive 
but  only  because  their  full  cost  is 
not  borne  by  the  consumers  of 
products  thus  produced.  This 
cost  is  passed  along  to  the  general 
public.  And,  unlike  consumers 
who  are  compelled  by  the  market 
response      to     regulation      to 
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pay-as-you-go  for  avoiding 
environmental  harm,  the  public  at 
large  (through  its  representatives) 
can  and,  in  the  absence  of  market 
accountability,  usually  does  pass 
the  cost  along  to  future 
generations  in  the  form  of 
resource  degradation  and 
depletion.  Hence,  by  shifting 
costs  from  landowners  to  the 
public,  we  are  not  merely,  in  the 
popular  phrase,  borrowing  the 
land  from  our  children  but,  as  the 
bumper  sticker  says,  spending 
their  inheritance. 


"Givings" 


This  cost-shifting  effect  is 
aggravated  by  government 
spending  on  public  works  and 
subsidies  such  as  below-market 
leases  and  fees,  depletion 
allowances,  tax  preferences  and 
direct  grants  to  property  owners. 
These  "sivings"  -  the  other  side 
of  the  takings  coin  -  are  seldom 
conditioned  on  how  land  is  used 
and,  therefore,  encourage  the 
kind  of  land  uses  that  cause 
environmentalists  to  demand 
regulation  to  protect  the  public 
interest.  Though  they  almost 
certainly  amount  to  billions,  if  not 
trillions  of  dollars,  nobody  seems 
to  have  taken  the  measure  of 
these  subsidies  to  private 
property.  (One  clue:  The 
National  Agricultural  Land  Study 
done  by  USDA  in  1981  identified 
some  90  federal  spending 
programs     that     contribute     to 


farmland  conversion.  It  was 
expenditures  like  these  that  the 
Farmland  Protection  Policy  Act 
was  supposed  to  redirect.) 

Against  the  weight  of  this 
unguided  spending  juggernaut, 
mere  regulation,  no  matter  how 
burdensome  it  may  get,  doesn't 
have  a  chance  of  effectively 
safeguarding  the  nation's  resource 
base.  And,  of  course,  the  more 
that  is  spent  to  subsidize  unwise 
land  uses,  the  less  money  will  be 
available  to  compensate 
landowners  who  deserve  it,  either 
because  of  over-reaching 
regulation  or  because,  as  a 
practical  matter,  financial 
incentives  are  the  only  way  that 
will  enable  them  to  change  the 
way  they  use  land  without  putting 
them  out  of  business. 

The  "givings"  received  by 
landowners  courtesy  of  the 
taxpayers  are  capitalized  into 
property  values,  creating 
expectations  that  influence 
investment  decisions.  When  these 
investment-backed  expectations 
are  frustrated  by  regulations,  it 
isn't  just  a  philosophical  principle 
that  is  at  stake,  but  cold  cash.  As 
we  have  seen,  the  courts  are 
beginning  to  entertain  the  idea  of 
awarding  money  damages  to 
landowners  who  suffer  a  loss  of 
"equity"  when  their  ability  to  use 
the  land  is  curtailed.  Under  these 
circumstances,  "givings"  will 
inevitably  lead  to  more  takings. 
Thus,  if  we  wish  to  eliminate 
takings  and  avoid  their  potential 
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fiscal     impact,    we     must     first 
eliminate  indiscriminate  "givings." 

Freedom  &  Fairness 

A  recognition  of  "givings" 
also  offers  a  new  perspective  on 
questions  about  individual 
freedom  and  fairness  posed  by 
regulations  on  property. 
Subsidies  received  by  landowners 
create  economic  opportunities 
where  none  existed  before.  (That 
is  what  they  are  for.)  But  the 
absence  of  resource  protection 
conditions  on  these  "givings" 
reinforces  the  expecation  among 
landowners  that  they  can  take 
advantage  of  these  opportunities 
to  do  anything  they  want  with 
their  property.  When  regulations 
are  then  imposed  as  disconnected, 
after-the-fact  conditions, 
landowners  see  it  as  a  denial  of 
their  freedom. 

In  this  way,  "givings"  cause 
landowners  to  mistake  public 
largesse  for  constitutional 
principle  as  the  source  of  their 
hbert)'  to  use  land.  In  its  most 
extreme  manifestation,  the 
attitude  thusengenderedbecomes 
one  of  entitlement  to  pubhc 
funding  of  private  ventures.  (This 
is  essentially  the  position  taken  by 
Reagan  Administration  officials  in 
weakening  the  Farmland 
Protection  Policy  Act 
regulations.) 

"Gisings"  also  stand  on  its 
head  the  whole  question  of  "just 
compensation"     for     regulatory 


restrictions.  To  the  extent  that 
the  value  of  land  has  been 
inflated  by  public  subsidies,  is  it 
just  to  insist  that  landowners  be 
compensated  when  the  public 
decides  to  take  back  some  of  this 
value?  Is  it  fair  to  sock  the 
taxpayers  twice  to  achieve  socially- 
desirable  land  uses  ~  once  in 
"giving"  value  to  property,  again 
for  "taking"  that  value  back?  To 
answer  affirmatively  is  to  come 
perilously  close  to  an  assertion 
that  property  owners  have  a 
constitutional  right  to  stick  their 
hands  into  the  taxpayers'  pocket. 

Toward  Common  Ground 

The  fact  of  the  matter  is 
that  government  can  only  give 
what  it  takes  from  others. 
"Givings"  are  a  taking  by  property 
owners  from  the  American 
taxpayer.  When      this      is 

acknowledged,  the  legitimate 
complaint  of  landowners  who  are 
aggrieved  by  environmental 
regulations  is  not  that  they  are 
being  asked  to  pay  too  much,  or 
to  shoulder  a  disproportionate 
share  of  the  burden  of  protecting 
natural  resources.  If  anything, 
they  have  been  paying  too  little  in 
comparison  with  their  role  in 
creating  the  burden.  Rather,  it  is 
that  they  have  been  living  on 
credit,  but  are  just  now  ~  starting 
in  the  early  1970's  anyway  - 
being  told  how  much  they  have 
borrowed  and  that  the  bill  has 
come  due. 
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Through  unconditional 
"givings"  and  uncoordinated 
reguIator\'  takings,  society  has 
given  landowners  very  mixed 
signals.  And  they  --  at  least  those 
who  have  not  tried  deliberately  to 
exploit  the  inconsistency  -  have  a 
right  to  be  frustrated  and  angry. 
For  some,  farmers  and  ranchers 
in  particular,  the  push  and  pull 
threatens  genuine  hardship;  the 
investment  of  their  life  savings, 
not  to  mention  enormous  sweat 
equity,  is  jeopardized  by  the 
changing  rules.  And  their 
bitterness  is  compounded  by  their 
own  strong  sense  of  land  ethics; 
the  feeling  that  they  are  doing  a 
pretty  good  job  of  stewardship. 

Regulations  alone  are  not 
likely  to  secure  the  compliance  of 
such  landowners  with  even  the 
most  solidly- justified 
environmental  standards.  They 
must  be  accompanied  by  a  good 
faith  attempt  by  society  to 
ameliorate  the  impact  of  changing 
rules;  to  provide  landowners  with 
positive  financial  incentives  that 
are  clearly  and  unconditionally 
linked  to  the  uses  of  resources  we 
exoect  of  them. 

The  bottom  line  is  that  we 
need  to  rethink  the  way  we  treat 
landowners  as  much  as  to  rethink 
how  we  treat  the  land. 
Encouraging  property  owners  to 
do  a  certain  thing,  then  turning 
around  and  telling  them  they 
can't  do  it,  breeds  animosity  and 
divisiveness,  and  wastes  a  great 
deal  of  time  and  money.     Like 


driving  with  the  brakes  on,  it  will 
get  you  there,  if  at  all,  only  at 
great  cost.  Yet  that  is  what  our 
current  system  of  land  use 
subsidies  and  regulations  amounts 
to.  What  we  need  to  do  is  look 
for  every  opportunity  to  eliminate 
both  unconditional  "givings"  and 
regulatory  "takings."  To  uncouple 
government  spending  from  land 
abuse  and  recouple  it  to  the 
conservation  of  resources  and  the 
environment. 

If  this  prescription  sounds 
famiHar,  it  is  because  it  is 
precisely  what  has  been 
happening  to  federal  farm 
program  spending  beginning  with 
the  1985  farm  bill.  Conservation 
compliance  assures,  or  is 
supposed  to  assure,  that  taxpayer 
funds  are  not  given  to  producers 
who  abuse  soil  and  water 
resources;  the  Conservation 
Reserve  and  Wetlands  Reserve 
offer  compensation  to  landowners 
in  amelioration  of  restrictions  that 
tend  to  take  value  away  from 
their  property.  In  this  way,  we  all 
share  in  the  cost  of  protecting  our 
common  environment.  What  is 
more,  we  share  the  satisfaction 
and,  indeed,  the  relief,  of 
discovering  that  two  fundamental 
American  traditions  -  private 
property  and  our  unique, 
irreplaceable  resource  base  --  are 
not  in  irreconcilable  conflict  after 
all. 
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